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1 H £ principal defiga of the following 
Sketch, is to furniih the Student with fuch a 

9 

knowledge of the Proceedings' in our Courts 
of Equity, as may enable him to underftandi 
them fdentifically, and prepare them with 
accuracy. It is fubmitted to the judgmcot of 
the Profeflioa with, it is hoped, a becoming 
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diffidence, but without apprehenfion ; fori 

however conicious the Author nuiy be of his 

own tieficiency, he is equally fenfible of their 

liberality : every allowance, he is perfuadedy 
_ ■ ' ^ ■ ♦ 

wiU be made for the Errors of a firft Attempt, 

and fbme, perhaps, for the unavoidable inac- 
curacies of a firft Imprefllon^ 
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INTRODUCTION. 



Ofth€ Hiftory and JurifdiSlion rf the Courts of 

Chancery and Exchequek.. 

jNoTwrTHsTANDiKo the difficukies which 
arc fiippofcd to impede the foccefi of any at- 
tempt to deteraiine the origin <^ our Courts 
of Equity, I am inclined to bcKeiire that no 
greater portion of indviftry is required for this 
ptirpofe, than has frequently been applied. 
with fuccefs in elucidating fubjeds of equal 
antiquity and obfcurity. But in an introduc- 
tory d[ifcourfe of this nature, fo minute an in- 
veftigation would be improper. My inten- 
tioii at prefent is merely to fumifli the reader 
with ibme previous acquaintance with the na- 

B ture 
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turc of thofe Courts, to the proceedings of wMch' 
his intention is afterwards requefted ; and for 
this purpofe a very fliort account of their anci< 
ent and prefent ftate will, I imagine, be thought 
amply fufficient. 

First, of the Court of Chtancery.— — 
I fhould probably be thought inordinately 
fond of antiquity, weref I to' endeavour to 
ihew that the equitable jurifdi£tion of this 
Court derived its fource from the Wittenagie^ 
motey or grand council of the Anglo-Saxon 
government. It is true there is no din£i au« 
thority for this opinion ; but it feems to be 
founded on fair and probable grounds of de* 
dudion \ We are informed by the records 

of 

^ In the few obfervations which the reader is here pre- 
fented with» relatiye to the origin and ancient juiifiiidHoti 
of our Courts of Equity^ he would not readily forgive me 
were I to perplex him with references to the various autho- 
rities from which they are extra Aed. It may be proper^ 
bowever, to fay in general, that thofe upon which I hare 
principally relied, are GhznviUe^ Sfelman, Cekf and Madox s 
though I have occafionally found it necefiary to refort to* 
the ancient recordsi from whence thoie treiati&s mere com- 
piled : 



t)f tha,t pcarictd, that thofe auguft a&inblic8» 
when met to deliberate on ^hc affairs of the 
nation, undertook alfo the decifion of all fuch 
oaufes between iiibjeft and fubjeA^ as they 
conceived to be of too great importance, or 
too much diificuhy, for the determination 
of the ordinary tribunals. When the abolition 
of. trials by ordeal and perfonal combat after- 
wards jgave rife to fuel! frequent appeals to the 
^ Court, as to interfere with the more immediate 
and important objeds of its meeting, a certaia 
Dumber of its members appear to h^ve been 
delegated for the particular purpofe of dif« 
charging this inferior duty* This delegation} 
firom the [^ace in which it ufually aifepi- 
bled, was denominated the Aula Regu *. The 

Ba .weiglit 

t 

piled : And ia digeftirig the materials whith I rtiet lyith in 
thefe ieveral auttiorities, I h^ve dc rired no fmall affiftance from 
the iofenious work of PiofefTor Millar oh the Englt/b Govern^ 
menU 

» It is wortby of reteatk, ks (rf^an example of the innria*; 
Inlity of humaa n^ture^ and of fimilar caufes being . uaiyeri*^ 
fally produdlye 'of fimilar ,effe^8» that a like ioftitution was 
jfbrmedy and by like degrees, ii^ many other Euro))ean king* 
doma-*-Thus the ^ii/ic council arofe out of the diet of the 
German Empire, and the Caur di Roj out of the ancient parlia- 
meat of France. See ilMiri jsS. ^ 
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weight and authority of the monarch. Who at 
firft prefided there in perfon, enabled him to 
decide each cafe according to its intrinfic me- 
rit, without any regard to the technical forms 
of proceeding which had prevailed in the or- 
dinary Courts of JuiHce ; but afterwards, when 
his encreafing avocations in the afiairs of go- 
vernment, rendered it inconvenient for him to 
stttend to thefe fubordinate concerns, and the 
bufinefs of the Court devolved on the Grand 
jfti/luier ^ the authority of this tribunal became 
more reftrained : The jufticier, to avcnd the 
imputation of partiality or inconffllency, 
found himfelf obKged to regulate his proceed- 
ings in a great meafure by t£ie rules and pre- 
cedents which had been eftablifiied in the 
Courts of Common Law ; when, therefore, an 
adherence to this maxim had compelled l|im, 
in confequence of fornier precedents, to give a 
judgment which Was evidently inequitable or 
oppreffive, the party aggrieved was naturally 
infiigated to feek redrefs by an appeal to the 
king himfelf, who, as the fountain of juftice, 
was enabled to adminifter fuch reHef as the na- 
ture 
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ture of the cafe might require. At the early 
period we now allude to, when the rules of law 
were few and fimple, and the objeftsof difpute, 
comparatively, neither numerous nor impoi:« 
ttant, applications for this purpofe were, pro- 
bably, feldom necellary : but on the accei&on 
of William L when the Aula Regis became the 
king's ordinary Court Baron, and by the ex« 
tenfion of the feudal tenures, drew to itfelf the 
greater part of the judicial bufinefs of the na- 
tion, inter pofitions of this fort, occaiioned 
by the more various inftances of imperfedtioa 
in the rules of the Common Law, which the 
multiplication of fuits before the jufiicier nsu 
turally give rife to, became fo frequent, as to 
be deemed burthenfome to the monarch^ \ they 
were therefore left, by degrees, to the decifion 
' of the Chancellor^ who being the king's fecreta- 
ry, and alfo regiftrar of - the decrees of the Aula 
Regis, was fuppofed to be more particularly 

i w • 

converlant with the nature of judicial invefti- 

gations^ When, from the inoreafe of civili> 

ty 

* See Sti!- 350. f 

^ A fimilar jurifdidion appeara to have been a,cqttired 
by the fame officer, in many other nations of £nrq>e ; as. a 

reafon 
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tj and refinement in the nation, the rigour of 
the Common Law became more fenfibly felt, 
and confequent applications to the Chancellor 
daily more frequent and importunate, the ne* 
ceffity of this extraordinary jurifdiftion became 
apparent, and it was at length fufFercd to rife 
from an occqfisnal to an eftablilhcd and perma- 
nent authority. But the reader perceives, that 
notwithftanding the frequent refort to this tri- 
bunal, it does not as yet appear to have exer^ 
cifed an original but only an appellate jurifdifti- 
on, founded on the oppreffive.decifions, occa- 
fioned by the limited authority, of the inferior 
Courts*. But as the principles of natural juf- 
tice, as well as of civil polity, required that an 
immediate and dire^ appeal, without the in- 
tervention of any inferior court, fliould be 
4^11owed to that tribunal which was alone cal- 

culated 

rcafon for which it may be Qbrenrcdt that y;4ieQ the nobilUyi' 
by the prevaleoce of the feadal laws in Europe, became vaflalf 
to the crown, and held tlieir fiefs by charter from the kiog, tb« 
power of granting thofe deeds became the fource of great in- 
fiueoce, and caufed the Chaocellor, to whom as Secretary to 
the king it beiongedii to. be conGdered as one of the priocipali 
officers of ilate.^ 
* See 3 Rfew's Hifi. 189. 
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.cuhited to afford relief » we find that fo earljr ad 
ikvi^xA^ol Eiwan^l. the Chancellor began to 
t,vx6£t an original and independent jurifcfio* 
ttOD, as a Court of Equity ^ in conti^adiftin&ion 
toa Obtirt of Law. Fortunately for the growth 
of this new jurifdidion^ it received a cotifider- 
abk acceflion of authority by an ad paficd in 
the 1 3th year of that king*s reign :^ by this fta- 
tute -the Chancellor was empowered to frame 
new Writs adapted to the particular circum- 
fiances of any new cafe; which might arife. 
Thefe writs, agreeably to the intentions of the 
le^giflature/were at fir ft dire&ed to fiich of the 
Courts of Common Law as wdre thought vbeft 
calculated to try the merits: of the queftion in 
controverfy : cafes, however, foon arofe, which 
neither of thofe Courts, by their orcBinary 
modes of proceedure, appeared competent to 
invefiig^te : when this, therefore, happened, 
the Chancellor (not averfe, perhaps, profeflbr 
Millar * remarks, to the extenfion of his own 
power j ventured to fummon the. parties beforp 
himfelf, and determine their differences of his 

owp 

V 

• Vkw Eng. Gov, 47J» 
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e«ni pvoper ai^tliority*-~~Having sdBhsied a 
cogmzance ever one feit of cafes, ii wa$ eafily 
eactended to others, and Kfliop Wdtham^ Chan* 
cdlor of Rkhari il. under colour of tiie be« 
iDre-meBtiootd fiatute, and to avoid the ef-* 
fe6ls of the ftatute of Mortmain upon fuper- 
Mtious uies, is faid to havc^ devifed the nuv 
dem writ of fsAptzna^ returnaUe in Chan- 
cery *» This procefii was afterwards, by fic- 
tiltioos fiiggcAiotts, extended to fuch a variety* 
<tf cafes properly cogoioable by the Ck)urts of 
Common Law only, that in the two fubfequept 
reigns we lEnd innumerable petitions prefented 
to the Commons againfl: the growing jurifdic* 
tton of this newly emfited tribunal : fome tri-, 
fling regulations were nuidc, but nothing ef« 
fedual was done to remedy the grievances 
complained of till the 15th Hsnry VL whca 
it was provided that no writ of fubpana 

ihould 

• ^ee RoL Pari. 3 Hen. V. But this writ (notwithftand- 
ing the fuggefHon of the Cpmmons) feems rather to have been 
aiopied by Waliham for this particular purpo(e> thao invented 
by him ; for it is evideDt» from an aft paiTed in the preceding 
reign^ that it was by no means an uaufual procefs. See 4.2 
££«• cap. 3« 
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fliGDld from tikeacefiortfa he gmted, till fimij 
was found to £M»fy the party grieved for kb 
damages and expences, in cafe the oom^^iw 
ant did not fnbflantiate the aHegations of hk 
bill i and by an aA paiBad in the 31ft year of 
the fame reign, k is alfo declared that ^^ no 
matter determinable by the lav of tins realms 
ilull be determined in any other form thas 
after the coiirfe of the fame law in the king'* 
Courts having determination of the £ime law.'' 
But thefe ftatutes, though they curbed the ex^ 
ceft, indire^y eflablifted the Intimacy of 
tke Ckmrt } and we in confequence find, that 
in Edward the Fourth's time, the {Nrocels by bill 
and fubpoena was become its daily prance *• 

** This however did not extend very far, for 
in^ the ancient treatife, entitled. Diverjite des 
Courtesy foppoftd to. have been written very 
early in the fizteenth century, we have a cata- 
logue 

* 3 Blac^ Com. 53. The following extca% with which 1 
/ball clofe the fhort hiftory 1 have ^ven of the Court of Chan- 
cery« is takeo entirely from the elegant work I ha¥£ here re-, , 
ferred to. 
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logue of tlie matters of confiaence then cc^« 
sizable by fnipmw in Chancery, which h3i 
within a very narrow compals *. No rcgu-. 
lar judicial fyftem at that time prevailed 'm 
the Court, but the fuitor, when he thought 
himjfelf aggrieved, found a d^fultory and un? 
certain remedy, according tp the private oja-* 
nion of the Chancellor, who was generally ^n 
ecclefiaftic, or fometimes (though rarely) a 
ftatefinan, no lawyer having iat in the Court 
of Chancery frpm (he times of the chief juf- 
ticcs Thorpe and Kny vet ^, fuccejffiively Chan- 

cello|B6< 

* Though the fubjeds acknowledged at this early period to 
be cognizable hy/vipma muft indi^iitably ha^e been exceeding* 
ly few, when compared with the prefent extenfive jurifdidtion 
of our Courts of Equity, yet the authority which the learned 
judge here refers to appears to be too imperfect a treatife to 
be relied npon as gny condufive evidence of their anciest 
limits. 

^ Sir Edward Coke obferves feemingly with Tome exulta- 
tioni that ** in perufing the Rolls of Furliament in the times 
of thefe Lord Chancellors, we find no cdmplaint at jdl of any 
proceeding before them ; but foon after, when a Chancellor 
was no profefiTor of. the law, wer^nd a grievous complaint by 
the whole body of the realm ; and a petition that the mofi 
wife and able men within the realm might be chofen Chancel- 
lors, and that he (eek and redrefs the enormities of the Chan* 
eery." 4 ^# 79- 
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cellors to King Edward IIL in 137Z and 

.1373, to the promotion of Sir Thomas More, 

by King Henry VIIL in 1530; after whiA 

the great feal was indifcriminately committed 

to the cufiody of lawyers, or courtiers, or 

churchmen, according as the <:onvenicnce of 

the times and the difpofition of the Prince 

required, till Serjeant Puckering was made 

Lord Keeper in 1592; from which time to 

the prefent the Court of Chancery has always 

been filled by a lawyer, excepting the interval 

from 1621 to 162^9 when the feal was en- 

truftcd to Dr, Williams, then Dean of Weft- 

minfter, but afterwards Bifhop of Lincoln, 

who had been chaplain to Lord EUefmere 

when. Chancellor. Lord Bacon, who fuc« 

cecded Lord EUefmere, reduced the prafticc 

of the Court into a more regular fyftcm j but 

did not fit long enough to effeft any confidcr- 

able revolution in the fcience itfelf ; and few 

of his decrees which have reached us are of 

any great confequence to pofterity. His fuc- 

ceffors, in the reign of Charles L did little 

to improve upon his plan ; s^nd even after 

the 
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the ReiloratioD, the feal was committed to the 

Earl of Qarendoo, who had withdrawn from 

pradUce as a lawyer near twenty years, and 

afterwards to the Earl of Shaftefbury, who, 

though a lawyer by education, had never 

pradtifed at all. Sir Heneage Hnch, who 

fucceeded in 1 673, and became afterwards Earl 

of Nottingham, was a perfon of the greateft 

abilities, and mofi uncorrupted integrity, a 

thorough mafter and zealous, defender of the 

laws and conftitution of his country, and en- 

do wed with a pervading genius that enabled 

him to difcover and purfue the true fpirit of 

juftice, notwithftanding the embarraflments, 

raifed by the narrow and technical notions 

which then prevailed in the Courts of Law, 

and the imperfedt ideas of redre& which had 

poflefled the Courts of Equity. The reafoi) 

and necefllties of mankind aiifing from the 

great change in property, by the extenfion of 

« 

^^de, and the abolition of military tenures^ 
(jo-operated in eftablilhing his plan, and ena- 
bled him in the courfe of nine years to buil4 
%r fyftem of jurifpnidence and jurifdidtion up^ * 

on 
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on wide and rational foundations, whicli have 
alfo been extended and improved by many great 
men, who have fitce prefided in Chancery ; 
and from that time to this the power and bufi- 
ne& of that Court have increafed to an amazing 
degree," till, we may venture to ailert, it is at 
length governed by one of the moft pcrfeft fyf- 
tems of equiUblejurifprudencenow exifting in 
Europe. 

Having finifhed, in refyed: to the Court of 
Chan CERT, the fbort iketch wepropofedto 
give of the origin and hiftory of otir Courts 
of Equity, we ihalt now prefdnt the reader 
with a fimilar (though Ml more concife*) 

review 

• The Cdurc of Exd^iequer beiag of io&rior notorieifey^ is 
a CoQit of £^ttisr» and tl th£ fame time perfedly fimilar ia 
its nature, to the Couft of Chancery, we think it linneceC' 
far J, for the purpoie of elucidating the following trtottfe, to 
recur ygain to the &ne principles and reafoniag we, .had k- 
c;ourfe to in the preceding pages } pardcalarly as we believe 
ourfelves authorized in affirming, that (^ith fuch incidental Ta- 
llstions as arife from that Court haying been infHtuted for the 
Jbk porpofe of determining cafes of a^o/nature* whilft this 
wasequally open to ftQjcafts of a diferent defcription) the ob- 
feryattons we there made are equally applicable here. 



• 
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review of the Court of ExcHBQUERi Thi^^ 
Court appears to have been a branch of the 
fame Aula Regis vsrhich we have before fpoken 
of, though it is difficulty for u^nt of authen- 
tic records, to afcertain the exact period o^ 
its exifience as a feparate tribunal of Equity ^, 
it probabl]^ originated, and advanced in autho- 
rity, from that great Fountain of Courti in the 
fame manner as we have already imagined the 
Court of Chancery to have gained an Indepen- 
dent jurifdidion ; cafes relating to the Bang's 
revenue being, as, from analogy, we are jufli- 
£ed in fuppofing, referred to the Trenfurer 
of the hou{ehoI(l^, (as moft conyerjj&nt with 
matters of aji^a/ nature) in like manner, as we 
have feen, that thofe of a general nature were 
to the Chancellor^ it would confequently^ as re^ 
ceiving its authority exprefsly from the King's 
prerogative^ exerdfe an Equitable jumfdidion, 
which Sir Edward Coke (who has employed . 
much labour in inveftigating its origin and 
other incidents) affirms that it in faffc did, 

and 

^ See Mad. ch. it. ^ See4 Infi.^. xiii. 
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and has done ^^ time out of mind ^'' TKc 
Court of Exchequer Icems to haVe Ihewn the 
fame inordinate defire of e]ittending its autho- 
rity as was manifefied by the Court of Chan* 
cery^ when firft allowed to exercife an origi- 
. nal jurifdidion ; and the lame jealoufy on 
that account was manifefted by the Com- 
monsy who therefore prayed ^^ that fome re- 
medy might forthwith be had for thofe who 
were fummoned into this Court by fa^ fug^ 
ge/Hom\" But the advantages accruhig to 
the public by the eftabliihment of diSacait 
^tribunals of juftice being gradually perceived 
as well by the legiflature as the people, the 
irregularity complained of appears foon after- 
wards to have been either forgotten or con- 
nived at } and the Court of Exchequer is now 
permitted to avail itfelf of thefe fuggeftioos 
undifturbed^ and (except in a very few 
ipftances, for particular reafons) allowed to 
exerdfe a concurrent jurifdidtion with the 
Court of Chancery in all matters proper!/ 

cognizable 

m 

* 4 /f^. 119. ^ 47 Bdw, llh clir 34. 
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cognizable in a Court of Equity *.— i— What 
thofe matters are it now only remains for us 
to inquire—Accurately to defcrlbe the jurit 
dtftion of our Courts of Equity, Sir Join Mlt- 
ford obferves to be a taik fp difficult, that 
** thofe who have attempted it have gener^y 
failed \** Oreat rcfpeA is undoubtedly due to 
the opinion of one whofe extent of erudition 
in this branch of our jurifprudence is fogenerally 
(and fo juftly) acknowledged ; and it is, pro- 
bably,* a fortunate dtcumftance for the author 
of the prefent (ketch, that he is not called upon 
by the nature of his treatife to enter minutely 
into a lubjed which chat learned gentleman 
iippears to have confidered with fo much re« 
Ittdance ; fpedfically to enumerate every ob- 
jeft of juridical inveftigation which, in the 
tvords of Grotius, " lex mn exalte de/init fed 

r 

artntrU boni virl permittity* (and which are 

properly 

* It is fiill howefer uftitl ia pra&ici^ (aad tiH lately was 
thoaght necefiary) in order to give the Court jurifdidkion over 
natters not relating to the king's revenue^ to alledge in the pro- 
ceedings that the party aggrieved is indebted to the crow^n* 
and by reafim of the k^wy complsuoed of is rendered mcapa- 
ble of difcharging his obligation. 

to Plead Chan. 5. 
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properly the fubjed of an equitable jurifdic* 
tion) were indeed not only difficult, but abfp- 
lately impradicable. It is neyertbelefs pre- 
fumed, that by a proper attention to the 
nature and conftitution of our Courts of 
Equity, and the mode of difpenfing juftice 
which there prevails, the reader will find but 
little difficulty to determine in any pven 
cafe (and this ieems to be the real purpofe 
of fuch an inquiry) whether it be more proper- 
ly .cognizable in a Court of Equity or a Court 

of Law : The original inftitution of our 

Courts of Equity, as independent jurifdiclions^ 
was, we have feen, to fupply the defeds of the 
Common Law. This principle is (till adverted 
to in the pradice of thofe Courts, and affords a 
copious fource of their pfefent authority : It 
extends to all thofe cafes in which the Courts 
of Law can affi^rd either no redrefs at all, or 
not that particular redrefe which equity, or 
natural juftice, requires. Therefore, where a 
perfon had been difcharged under an infol« 
vent bill, by which his perfon was prot6fted 
from arreft, and his property happened to be 
of fuch a nature as not to be fubjed to the 

C controut 
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'contrbttl of a Cburt of Lait*', the Court ©f 

Chancery, as a Court of Equity, ihterfcred, 

and removed the impediments to the plaiH- 

tiflF's judgment- j and inhere a lady's jointure 

was fb circumftabced as that the payment 

could not be enforced at law, it was decreed 

in equity \ Thus again, wh^re fubftan- 

tial ' jnfticc requires that a contra'ft be ftriftly 

' and fpecifically performed, a Cburt of Equity 

, has authority to compel fuch performance, be- 

caufe a pcciiniary reconlpence, which is all that 

a Court of Law can give, would be an hicotn- 

plete fatisfaaion ''^€tftc deftfhiliifus \ 

We 

* Edgett r« Haynvood et al* — J Aik. 35 z. 

^ I Chan. Rep. 5. * ' 

' From the narrow principles embraced m early times 
by the Courts of ftri£l Law, no complaint was regard ed, an* 
fefs the plaintiff had fuffered rn his pecuniary interefts ; and, 
ceofeqtiefltlyy upon $he breach ^of contract, nothing farther 
could be claimed than reparation of the damage incurred* 
In a more equitable view, it appeared that every innbc^ht 
and reafbnable purpofe of the contra^ors ought to be en* 
•forced, although the lofs, perhaps, ariflng from the failure 
of performance could not be eftimated hi money. A Court of 
Equity therefore was accuflomed to enjoin that a contract 
ihould be carried into exprefs and ftrr^ execution. MUkr, 
482/ 

^^ A fimilar principle feems to go?ern the confirudfaon ■ 
'of mortgages and other feciirlties for the re-payment of 

mooeyi 



Vlt have ,a}:|b ieeii) tfa^t as w<U before 4s 
;aftei: the Coiirt pf CbaoLGery had acquired ^n 
origiQal jutifdi^ion, it was ^lled hy ?a;lc£- 
' afHcs : the/e rioaturaUy entertained .a pre^- 
le^toa for the dvi/9. as co^neqted vwich the 
.^^2/19/2 or ecckikfticai Ia<w ; they copfeguentjy 
adopted its rules and. principles in their mode 
of diljpenfing juftice % and (agreeably to the 

. mooey, and alfo the technical truft or fecond ufe, though by 
fome writers thcfe are claifled under feparate heads of jurif- 
didtion. See 3 Blac. Com. 436, 439. The interference 
of Courts oiF Equity (concurrently \^ith thofe of Law) 
in cafes oi parhtion^ affignmint of ddwer^ and matters of 
account f miiy alfb be jtiflified on a like principle, for thouigil 
Courts of Law have fufficient authority to inveftigate -fub- 
je<^s of this nature^ yet*the >cftabli(hed modes of proceeding 
by, which thofe Courts are regulated, necefiarily fubjed the 
parties to great inconveniences and delay. We may, how- 
ever, with Sir j. Mifford, remark, that the Courts of Equity 
having gone the length of afluming jurifdiflion in a variety 
of complicated cafes of account, of partition, and afBgn-* 
ment of dower, feem by degrees to have been confidercd as 
Ibaving in thefe fubjeds a concurrent jurifdidlidn with the 
Courts of Common Law, in cafes where no difficulties would 
have attended the proceedings in thofe Cburis. Plead. Chan, 1 1 1- 
This obfervation will apply to a variety of other cafes at pre- 
fcnt cognizable in our Courts ^of Equity. 

* This may feem to account for the proceedings in ' the 
, Court of Chancery only ; but it is natural to fuppofe that the 

Cz Court 
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practice of that law) compelled by the oath of 
$hc defendant btmfelf, a difcovcry of the fa&s 
with which he was charged *. Hence arifcs 
another fertile branch of the jurlfdiction of 
Courts of Equity, extending to every cafe where 
the fads required to fuppdrt it reft folely ia 
the bread of the defendant. 

« 

From this fource of jurifdi£tion it feems 
to have arifen that nntatters of account^ frauds 

, accideji^i 

Court of Accieqtser would, when exercifing its equiiaMe ytnl' 
didioUf adept the (aroe mean of juftice as that Court to which 
if bore fo great an analogy* and to which it was in fome refpeds 
fobordiRate. 

* The tmperfedt ootiovs of juftice enteruined by our an- 
ceftors when juft emerging from barbarifm, (a period of foclefy 
at which prejudice feems to be at its height, and alternately 
Jiurries mea into both the extremes of abfolute infenfibtlity 
and faftidious refinement) led them to imagine that it was in 
every ca(e hard to oblige a man to furnifli evidence agaioft 
himfelf : this mode of examination was therefore wholly re- 
je^ed by the Common Law* But the purer ideas of equity 
which prevailed in the later period of the inftitution of our 
Courts of Equity, gave rife to a mode of reafontng hx more 
confonant with juftice ; viz. that if the party were innocent 
of the charges alledged agaioft him, he could not be hurt 
by aft exan^ination ; but if, on the other hand, he were gjailty^ 
U Ivas irreconcileable to every true principle of juftice th^itbe 
ihould be fcreened from the laws by iiicl^ refined notions of 
delicacy. 
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4K€identy and mi/lake^ are fiiid in the bdoks ^ to 
he the peculiar objedis of our Courts of 
jCquity, a full inveftigation of thofe fubjeds 
irequently requiring a difclofure from the 
party himfelf; but it fhould be remarked, 
that where this is not the cafe, and effectual 
relief can be panted by a Court of Law, they 
are fo far from being the peculiar objfscb of 
our Courts of Equity, that thofe Courts will 
generally refufe their afliftance^;, and for 
want of attending to this diftinAion, it ban 
been incautioufly laid by a iQoft $thle and 
ingenious writer, that the ^^ Court of Chancery 
daims an exclufive jurifdidion in all matters 
of irtift and etyr^dence *= :'* Whei^asf various 
^ecies of truft, as depofits and aU manner 
of bailments; and more efpecially the im« 
pUed contra^ fo highly ben^ficial^ and ufefiil^i 



■% 1 RM. jB^. 374— 4 -''# 84. 

■| Sec I Vez. ^^Zf 531,— 2 JtL 61— j TVw; Rep. 3iqi 
708^ 710-^3 f^. 151-— 3 Sloe, Com^ 431* Aad 10 one caft 
oifrauJy that of obuiniog a will by impofitioD) the Courts of 
Equity will not interfere, though Sfcovery be fought.. See 3 
$row. Par. Co. 35§. ; 

^ SeeiF«9J.??^ Ac>9 



of having' undertaken to accdunt for' ^oinejr 
received tOvanother's ufe*," are peculiarly cog^ 
jlis^able in a Court of Law, 



trppn tfie whole, therefore, the reader per- 
cfeives thit Courts of Equity beih^ exfr'aorcB- 
ttary fribunsds, cftabliflied for the purpofe of 
i(up^lying the defects which t^e increafe d 
coittmerce and ibcial' cdnneftiob^ gi^&dii^lf 
difcover^d or created in the ordhkiiy Courts of 

Law, h6 has only tb eonfider whetfeer t^ 

» 

particular cafe which may happen to be tfte 
Jhbjeft of his coiltenlplition can or cannotr 
^e fully inveftigated, and receive a'cfoinplet^ 
and effedual decifion in the ordinary Courts of 
t-aw : if it Can, to theni he muft refort ; afid 
in the contrary event only is he juftified iii 
appealing to the extraordinary tribunals of 
Equity, which aflume a jurifdi<9:ion we have 
feen in thofe cafes only which are " not withia 
the bounds or beyond thepowcti^of'tf/A^r jurit 

4iAionsV' 

^ . Having 
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* 5 Bhc, Com. 43 1 . and all the later Reporir, 

^ Mit. Plead, 5. ill. and Parry v. Oweri, 3 Aif. 740— but 
fee alfo letter part of QOte (**} p. 1 8. 
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Having completed tbe general iidca which I 
propofed to give of the leading objeifls of jurif- 
didion cognizable in our Courts of Equity *, I 
now arrive at the procefs by which they arc to 
be attained. , 

* I have omitted to notice the exclufive jarifdidioa 
whieh the Court of Chancery exercifes in a variety of in-^ 
Banc^s over Ufotsy lunaticff minors f ^n^ chariiUi, Thisjarifl 
didlion having devolved on that Court not as a Ctmrt of 
Eguky, but as adminifteringy by the mouth of the Chancellor, 
the prerogative and official duties of the Crown. . The fum* 
mary jurifHi^ion given to the Chancellor concerning hani* 
rupts is exprefily conferred on him by the various ^aiute$ 
relating to thofe unfortunate men ; and in refpe(5t of caufes 
affeding the king's revenue^ thefe are determined in the 
Court of Excbeguerf as a Court originaiiy eftabli/hed for that 
particular purpoie, and not properly as a Court of eqiniabk jurif^ 
di^ioo. The fame may be phferved of certain objects of ju« 
rifdi^iion given to this Court by particular Ads of Parliament, 
and fomeiftciW^ii/a/aQd f«/£i/^a/braQches of juriidi^lioo in both 
Courts. 
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AN 



HISTORICAL TREATISE 



or 4 



SUIT in R^irr. 



Or Instituting a Suit in Equity, 

1H£ method of inftftyting a Suit in our 
Courts of Equity, is by preferring a Bili., 
on the part of a Subjed, or an Informa- 
tion, on the part of the Crown (i), tp the 
Equitable Jurifdiction of thofe Courts, flating 

the 

(i) The difmnct between a Biff- and an Jnfinrmationf is - 
little more than in form ; the Bill running in the ftile of a ^ >J 

petition from thie party himfelf, whilft the Information is 
o&red as a narrative of fads related by an officer of the 
Crown ; whatever^ thigf^efore. in the enfiiing Treatife is faid 
of the one, will, anlefs otherwife eKprefled> bo e<)aaHy applica- 
Uc to the other. 
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A TREATISE OF 



the circuinftanccs of the H>JHry complained 
of, and praying fuch relief as the nature of the 
cafe may happen to require.- A Billy or Infor^ 
viation^ in Equity, therefore, anfwers to a Decla- 
ration at Convmon Law^ and to th^ JJbeUus Jr- 
ticulatusy or Libel^ of the Civil Law ». 

* 
Bills will of courfe vary in their form (as 

they alfo do in their denomination) according 
to the objects for which they are exhibited ; 
thofe moft ufually preferred, and which arc 
defined by Sir J. Mitford ^ to be " Original 
Bills, praying the decree of the Court, touch- 
ing fome right claimed by the perfon exhibits 
ing the Bill, in oppofition to rights clainaed by 
the perfon againft whom the Bill is exhibited/' 
are conftituted of nine diftinft parts : 



I . The DtrcBion or Addrefs of the Bill, which, 

if exhibited in the Court of Chancery, is to the 
Lord Chancellory or other perfon holding the 

cuilody of tli<^ Great S^al ; ,and if in t^pCpyrt 



f 






* Sec GJf. Cod. T. xlif • c. u 
^ ?kdd, Chun. ^6. 



oftf 



i 



'/r 



! 
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dtEx0heqmr^ to the Trealurer, Chanoeilor^ aod 
Barons of that Court, 

2; The htrGduflhn ; containing the names 
and defcriptions of the perfons exbibuing: the 
Bill. 



3. The Premifes^ or, as more ufuaUy fiilad, 
the Stating Part of the Bill, which contains the. 
drcumfiances of the Complainant's cafe. 

4. The Confederating Party alled^ag that tha 
|>efendant9 combine and confederate tog^pther, 
in order to defraud the Plaintiff of his rights. 

5. The Charging Pairt^ i» Which the Com-* 
plainant alledges the Defendant to haive pro-^ 
fered certain excufes for delaying compliance 
with'his^ demands, and r^if^fi matter to fhew. 
the infufficiency of thofe excufe^; 

6. The Clattfeofjurifdi^iony which, in order 
to indijice the Court to take cognizance of the 

Suit, 
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Suit, avers, that the Plaintiff can have ndnreltef 
but in a Court of Equity. 

7. The Interrogating Partj queftioning the 
Defei^dant as to the truth of the feveral charges 
in ihi Bill. 

8. The Prayer of Relief, ftamed agreeably to 
the nature of the Plaintiff's cafe. 

9* The Prayer of Procefs^ which prays the 
writ of Subpana againft the Defendant, requir- 
ing him to appear in Court, and anfwer the 
matters alledged againft him. 

That the reader may the better comprehend 
the particular purport and ufe of thefe feveral 
parts, I fliali fubjoin the whole form of an 
Original Bill in Chancery ^ 'and accompany it 
with occafional remarks. 



g 
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An Original BiLi» in Chancery. 



1 

To the Right Honourable Edward LokD i. The 
Thurlo\«^, Baron Thurlow of AJhjieldy in ^ g^* 
the County of Suffolk y Lord High Chancellor of 
Great Britain (^i). 



Humbly complainings Jheweth unto ymtr Lord- 2. la- 
Jhip Uy, your Orator, James Willis (Son of »«^^^ 
John Willis, ^/^Babbington, in the County cf 

Eficx, 

(i) If the Bill be exhibited in, the Court of £xdequer, 
the ftile of addrefs is " To the Right Hon. mirtam Pitt, ' 
Chancellor, and Under Treafurer of his Majefty's Court of 
Exchec^uer, at Wefbitiinfler ; the Right Hon. Sir ArcbibM 
MacdonaUy KnU Lord Chief Baron of the fame Court; and 
to the reft of the Barons there.'' Though Bills in the Court 
of Exchequer are fbiB addretfed to the Treafurer and CBai^ 
ceBor, .thofe officers have long fince withdrawn their attend- 
ance from the adminiftration of juftice ; they appear, how-* 
ever, to have conftantly fat with the Barons upon Suits ia 
Equity, during the reigns of James I. and Charles I. After 
the Reftoration it was lefa frequent, but not unufual; and Sir 
Robert WalpoltSzX as Chancellor upon the fecond argument of 
a Plea. TroUop v. Trollops 21 June, 173a. See Ahhoi^t Prac* 
Grt. Sep, Waks xxiv. 

(a) In the Court of Esccheqm' t\i<^ ftilc is <* Your Honors.**' 



<^ 
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Effex, JE/q.J (v) an Infant j under'ihe age (^ 
2 1 years ; to w/V, of the age of 6 years^ or there' 
aboutSy By bis f aid Father and next friend, and 

Samuel 



( 1 ) It is material that the defcnption tod place of alsode of 
the Plaintiff fhould be fet forth in the Bill, that the Defeodaots 
may know wh^re to apply to faim, flioald they be diipofed to ac- 
cede-to his demands, or fhould it be neceflary to refort to him 
for the payment of coilsi in compliance with any order or pro- 
eels of the cotirt^ which may iiTue againft him daring the pro- 
girefs of the Suit* 

If the Bill be exhibtfed in the Court, of EKsheguer, 
** Debtor and Accountant to his Majefty, as by the records 
of this Hon. Court, aod otherwife, it doth and may ap- 
pear/' is inferted after the Complainant's place of abode; 
the u(e of this iuggeftion is to . give the Court cognizance 
of the Suit ; to underftand which, the readrr muA recolle^i 
that the Court of Exchequer was originally -conflituted for 
the fole purpofe of recovering the king's revenue ; and that by 
the Common Law, every man was permitted to fue another 
in that Court in which he himfelf was bound to attend. By 
this allegation, therefore, (the truth of which the benignity 
of the Court never fuffers to be queftioned) the Plaintiff be* 
comes entitled to inftitute his Suit. Upon thefe fidlions of 
law. Sir William Blackftone obferves, that though they may at 
firft fiartle the Student, he will, on further confideratioo, 
find the^m to be highly beneficial and ufeful. in the prefent 
cafe it gives the Suitor the choice of more than one tribu- 
nal, and frequently, as in the. Court of King's Bench where 
a Gmilar fidtion prevails, prevents the circuity and delay of 
juflice, by allowing that Suit to be originally,, and . in the 

firft 
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Samtiel Dicbenfon, ^, €sfr. (i) That (2) 3. Pr^- 
- Tliomas Atkins, of Taunton, in the County of ""l^"- 
Somcrfet, Efq. being ^ev&Bd and poffejfsd of a 
'oery coriJiderable real and perfvnal EJiaie^ didy 
on or about the fourth day of Maroh^ in the year 
of our Lord 1742, duly make and fxtblifh his lajl 
Will and Te/iameni in writing ; and thereby y 

amngji 

» • » 

iirft iuftance, commenced in one Court, which, after a deter- 
minatioQ io another, might ultimately Ibe brought before it oa 
a W"t of Error. See 3 Com. 45* , 

(I ) The parties to a Bill muft comprize every perfon who 
is at aii laterefted in the event of the Suit, that the Court may 
be able to fettle the rights of all parties, and make a complete 
and definitive decree upon the matters in queftion. See Prec^ 
Chan, 83. zAti. ^10, 

{2) The Plaintiff's cafe muft here be ftated explicitly and 
fully, but yet with as much concifenefs as is confiftent with 
perfed intelligibility. If it be extended to a» unneeeflary 
length, by the introdudtton of circumftances, either totally 
irrelevant, or not material to the merits of the.queftion ; or 
by the recital oi dt^d^^ &c. in hat verha^ when the fubftance 
would have been fuffictent, the Court, upon applicatioo, will 
order ' the iiiperfluous matter to be expunged, as occafioning 
unneceflary expence to the parties, in taking copies of the pro- 
ceedings. If, on the otlier hand, it be too briefly i^ated, to 
*be clearly intelligible, or if ctrcumflances material to be ftated, 
are omitted, the Bill may be demurred to, as infuificient to 
give the Court fuch complete poffeffion of the merits of 
the cafe, as would* ensible it to do effe^al juftic^ to the par- 
ties. • 



32 A TREATISE OF 

amongft other things ^ devifed and bequeathed as 
follows (here are recited fuch parts of the Will 
as confiitute the bequefi,\vdiich was of j^8oo.) 
And That the faid Tejiator departed this life^ 
on or about the 20th day, of December, 1748 ; 
and upon^ or foon after ^ the death of the faid 
Tejiator^ to wiV, on or about the Sth day of Jan-' 
uary, 1750, the faid Edward Willis and Wil- 
liam Willis ( I ), duly proved the faid Will in 
the Prerogative Court of the Arcbbifhop of 
Canterbury, and took upon themfelves the bur- 
then and execution thereof; and accordingly 
poffeffed themfelves of all the faid Te/iatt^s 
real and perfonal Eflate^ goodsy chattels y and 
effeUsy to the amount of£. 1 500 and upwards. 
And your Orator further Jheweth unto your 
Lordjhipy that he hath by his faid Father and 
nextfriendy at various times ^fince hisfddJA' 
gacy of ^.i 00 became due and payable., applied 
to the faid Edward Willis and William Wil- 
lis requefiing them to pay the fame, for the bene* 
fit of your Orator ; and your Orator well hoped 

that 



(1) Execators of the Will. 



thMt tbey would have complied withfucb rtquefij 
M in lonfcience and equity tbej eugbt to have 
done. But ^ow sq it is, may it plsasb 4*Coiiib» 
YOUR Lordship, that the /aid Edward Wil- 
tis and William Willis, combining and confe- 
derating t$gether (i), to and with divers other 
perfons as yet unknown to your Orator^ (but 

D wbofe 

.(i) This charge of confederacy, thougk umier&lly isiert* 
«d as well in ancient as modern Bills, feeihs to be entiirefy 
oa^tory : It f s faid to ikVft arijfeo fcom aa idea that 'witlh' 
oat fttch a cbarge^ parties cpuld not be. added to a Bill by 
smeDdment, Mil, Plead. 40. but it is di$cult to imagine 
\vheDce fuch an idea could have onginated, as It appears to 
hare been ever without foandatioo. ' See Prax, Ahn. Ciitrm 
Can, 546. In fome cafes. Sir J, M*tford thbks^ it may 
have been ijofert^d, v^ith a view to give the Court jurifdic* 
tioo. It becomes me to how to that gentleman's more e;K^ 
^five practical knowledge ; boi { confeis myfelf unable toap-: 
prehend what fpecies of cafes it Cfui be to which he alludes^ 
All caies of confederacy and combination, confidered fimply 
as fuch, appear to he equaUy cognizable in a Court of Law ; 
aodit is extremely evident Uiat a mevp aUegation of confede- 
racy 6r combination in a Bill^ without other equitable matter 
to fupport it» could never aUth&ri;^e a Court of E<|uity to e;ter« 
ciieits ea^aordinaryyoniSiiQCios^, 

And in the cafe of a Peer, (which farther rebuts the idea 
of iu heiog requifite to give jurifdi^ion) the charge of cornet 
binatioQ is omitted ; either, Sir J. Mis/ord ohkrvcs^ *• out of 
tffytCi to the peerage^ or, perhaps* from an apprehenfion that 
fuch a charge might be conftrued into a breach of privilege.'' 
Seep'. iiQ.n, (i). 
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■ 

I 
\ 

loboje names:, when difcovered^' your Oriior 
frays may be inferted herein^ as Defendants and 
farties toihis your Orator's Suit^ with proper and, 
fufficient words to charge them with the premifei) 

V 

in order to opprefs and injure your Orator^ 
do abfolutely refufe to pay^ or fecure for your 
Orator's benefit^ the Legacy rf j^l^^oo afortfatd^ 
or any part thereof; for reafon whereof the 
[aid Confederates fometimes alledge and pre- 
tend i\) that the Tejiator made nofuch Willj 
nor any other Willy to the effect afar ef aid : and 
^t other times they admit fuch Will to have been 
* m^de 



(i) If the PlaintifF can forefee the matter which the De- 
fendant will fet up to prote<a himfelf againft the charges of 
the Bin, it i» ufual to introduce fuch mattet by this mode of 
allegation, which affords himfelf an opportunity of rebuttiog 
its effedls, by charging fa^ls of an oppofite tendency. 

It is fometimes alfo ufed for th^ parpofe of difcovering tbt 
nature of the deftndant*s cafe;, or to put in iffue fome ma^ 
ter which the Plaintiff does not chufe to admit ; for which 
latter purpofe thefe fiditious pretences of the Defendaoti 
with the contrary averments lof the PlaintifF, are held to be 
fufficient. See Gregory v. Mokfiuorth, 3 ^/i. ^26. Alfi> 
Mit. Plead. 42, But it is, in general, difcretionary in the 
Plaintiff's connfel either to alledge thefe pretences, or to ivf 
terrogate the Defendant j^rw//^ as to the fafts they afTuroc 
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made by the /aid Tejlator^ and that they pr&ued 

the fame ^ and poffejffed them/ehes rf his real and 

ferfonal %ftate ; bitt then they pretend^ that the 

fame was very fmall and incmfiderable^ arid by 

^ no means fufficient tb pay and fatkfy the faid 

Tejlators debts^ legacies^ and funeral e^cpences .- . 

and that they have applied and difp(fed of. the 

fame towards fatisfaStion thereof; and^ at the 

fame time^ the faid Confederates refufe to difco^ 

ver and fet forth whatfuch real andperfonal 

Eft ate reaUy was^ or the partieulars^ whereof the 

fame con/i/led^ or the value thereof or how much 

thereof they have fo applied^ and to whom^ and 

for what ^ or how the fame has been dtfpofed rfpar^, 

tictdarly. Whereas your Orator chargeth {i) p- 

the truth to be, that the faid Tefiator died f of ingPkrt. 

feffed of fucb real and perfonal EJiate^ to the full 

D z value 



(i) See ante p. 34. o. (i). Sach &ds as are within thie 
PktntifFV knowledge, and are efiential for the parpofe pf 
eibblifhing his claim, ihould be diftiodly and pofitiTdy 
charged ; but tbofe which are fuppofed to be within the De- 
fendant's'knowledge, being part of the difcovery prayed by the 
BHl, it it fufficient to ftate in general terms. £ee 1 Fez* ^6, 
I Vtrn. iSd. tJti.$g$. i F, Fe%,^g. This obfel-var 
tiofi is alio applicable to the preceding part of the Bill, diftin- 
guilhed by the denomination of the Frmifet. 
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vfJue i^orefaki; and that the fame was much more 

ihanfiifficknt to fay all tbeju/i de^ts^ legacies^ and 

funeral expenc(s of the f aid Ti/iator : andtfjat 

tbsfaidConfedera$a^ or oneoftheni^ have poffeffed 

and converted the fame to th^ir own ufei^ witboui 

making, any fatUfa^ion tf your Orator for hig 

fold L^acy \ All y^hUh a^ngs^ pretencei^ 

andd^ngs oftbejhid Confederate^ y are contrary 

tQjquity and^goqd confcien^e^ and tend to the 

manif^ iiB^ry at(d Sipprejfion of your Orator^ 

Ik Te^^der coN^rDERATioN whereof and for 

that your Orator is remedilefi in the Premifes^ 

fy thej^riil rules oft^e Common fjOw^ and r^lieva- 

bk only in a Court i^ Equity ( 0» wher^ matters 



(i) This averment that the plaintiff is rcliers^Ue only ia 
Equity^ was 4>rigtDaUy intepdedf it is ^rcfiimfd* lor the 
i>uq)ofe of giving the Court jarifdidUon of the caufe ; hut 
99 ia truth no aflcrtipo of this kind will of itfelf induce the 
Court tp take cognizance of a cafe which does not come 
properly within its cuftomary.ahd eftablifhe^ jurififi^ioii, it 
feems equally nugatory ^ith t^e claufe of Confederacy, which 
we forinerly obferved uponf. Courts of Equity, it may be 
recoUededy like Couru of Law, are glided in refpe^ to the 
range of their jurifiii^tion,. by fixed and invariable bonnds^ 
founded on the principles and original conflitution of ^hofc 
Courts in fome cafes, and immempfial uiage ip others ; but 

firo^i 
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rf ihh nature are properly cognizable ; To , -. inter- 
The end therefore, that the /aid Confeder- ??8*^*»Tr 
tdtes majy refpeflhely^full^ true^ direfl^ ar^dper* 
feB anfwer make upon their reJ^eSive Corporal 
Oaths ( i), according to the bejl of their refpeSKvi 
knowledge^ informdtim^ and beliffy t9 all and 
Jingular the charges and nutitin cferefedd ; «# 
fully ^ in every refpeS^ as if the fame wre hire 
again repeated^ and they thereunto fartkuUtrlf 
interrogated ; and more ejpecialfyy that they maf 
refPeBively fet forth and difcover(2\ according 

to 

« ' 

/irom whichj io neither ca(e, tbey are jaflified in departing, 
lo order, therefore, to entitle the plainti^ to the affiftance of a 
Court of Equity, it is ftridly neceiTary that he make out fach 

, a caie^ by his Bill^ as does in fad authorise the Court to take 

I cognizance of the Suit. 

( 1 ) In the caie of a Peer^ or Lord of Parliament, ** npoa 
hts peHbnal honor •** and if an aggregate Corporation be 
Defendant, <* under the common feal of the faid Corpora^ 
tion.** 

(2) One of the principal object of a Suit in Equity, be« 
bg to obtain from the Defendant a cbnfeffion of the ftAs ne* 
cefTary to fupport the Plaintiff's cafe, the Bill requires a (till 
afid perfe^ anfwer to *f all the charges and matters therein 

• contained.'* And here (with praying procefs) the Bill an« 
cicmly clofed ; (MSS. Prec» Temp. Car. I, J this general 
requifitton being found fiifficient, it is fuppofed^ to procure 
the di&overy fought for. But the iogenuity of modem 
tvues haTing diic^eted th% poffibility ^ anfwenog the 
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to the beji of their knowledge^ whether the/aid 
^ejiator^ Thomas Atkins, duly made and exe^ 
. cutedfuch laji Will and Tejiament^ in writings 
rf fuch date J and of fuch purport and effeii^ 
aforefaid ; and thereby hequeatk^dy to your Ora- 
tor^ fuch Legacy of £S 00. as aforefmd -, or any 
. other ^ and what Iqfi Will and Tejiament^ of any 
other ^ and what date^ and to any other ^ and what 
purport and ejfeU particularly ; and that they ma) 
produce the fame^ or the probate thereof to this 
' Honourable Court as often as there fhall he oc- 
; cajion ; and whether by fuch Willj or any other, 
and what Will, thefaid Te/iator appointed any, 
and what other ^xecutors by name ; and when 
ihefmd Tejlator died, and whether he revoked 
* or altered the faid Will before his death, and 
. wheny and before whom, and in what manner ; 

y and 

/rrmi without replying to ^tfub/lance of a queflton, it is now 
become neceflary to prefer fpecific interrogatorres refpediog 
etch particular fad material to be anfwered ; and the better to 
guard agaioft evafioot tt is. alfo vfiial to dired thofe qaeftioD9> 
net only to the faUtantive fad itfeify but to every circum- 
fioDce which by poffibility might have accompanied it: but» 
it is to be obferred, that as the re^on of introducing thefe 
intcrrogatoriejs was for th« purpofe of obtaining a full and fuf- 
ficient anfwer to the charges of the Bill, no other are proper 
to be inferted tha« fuch as exprefsljr refer to fome preYioM& 
onttef contained in the Bill. 
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and whether the [aid X^onfederates^ or one^ and 
which of ihem^ proved the /aid Will, and wben^ 
and in what Court ; and that they may rejpec- 
tively fet forth ^ whether your Orator^ by bis /aid 
Father and nextfriendy hath not fever al times ^ 
Jince hisfaid Legacy became due and was paya- 
bky applied to them to have the fame paidy or 
fecuredfor his benefit y or to that pur pofe andtf- 
fefly or how otherwife ; and whether the faid 
Confederatesy or one^ and which of themy re» 
fufedy or negleiledy to tomply withfuch requefts^ 
. and for what reafons refpedlivelyy and whether 
fucb refufal was grounded upon the pretences 
herein before chargedy or anyy and which of 
thetny or any other y and what pretences patti^ 
cularly. And that the faid Confederates may 
admit afftis of the faid Teftator come to their 
hands y fufficient to fatisfy your Oratof^s faid 
Legacy y andfubje^ to the payment thereof: And 
thaty iffc. l^c. (requiring a full ftatement of 
cffeds come to their hands^ and* the difpofal 
thereof, &c. that* Plaintiff may be enabled 
to dew he has a right to the payment of his 
Legacy, in cafe it ihould be controverted). 

And 
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t. Prayer And, that fhej ' may be compelled fya decree of 
rf Rehef. ^^^^ Honourable Court to pay your Orator's /aid 

Legacy of £Soo. And that the fame may be 
^piacedout at hterejly for y out Orator^ s benefit ^ 
until your Orator attains bis age of 1 1 years ; 
and that the /aid f^^oo. may then be paid him ; 
' and that in the mean time the inter ejl thereof 
may be paid to your Orixtof^s/uid Father^ John: 
WilHs, towards the maintenance cmd education 
of your Orator (\). And that your Orator 
^ may ha^e fueh further and other relief in -ibe 
Premifes as the nature of his cafe fiall re^ 

quire^ 

(0 Tim prayw for the ptnicriar relief to whichi. thr 
Ylaratiiir thinks himfelf entitled, though always inferted, 
feeroSf in general, to be uDoecefTary ; for '* though you pray 
, general relief only by your Bill^^ you may at the Bar pray 
£]ch particular relief as is agreeabFe to the cafe made by your 
pill." P, Hitrdwkie Chan, Grimes v. French 2 M, 141. 
See aJfo'Coo^ n Martyn, ibid. 5. where his Lordfhip, in eoA« 
irmatkm c^»ih« fame dodhine, fiicetioafly remarks that Mr- 
RMut A Tery eimoent eonnfei» ufed to iay that general re- 
lief was the b^ft prayer next to the Lord** Prayer. It is to be 
' elbferved, however, that whether particular, or general re- 
Kef} be prayedy, foch relief only will be granted as is warrant- 
ed by the cafe made oiU by the- Bill. 2 Atk, 141. 3 i^. 131. 
Except only in the cafe of infants^ or charities^ where the 
Coort wrll give fuch diredtions as may be neceflary, without 
ftrialy attending to this circumftance. See i Jth, 6. & 355. 
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I 

• qmn^ mnd as to ymr . Lor^ip Jbdil fitm 
theet ( i) ; May it pleajbe your Lordship to ^procdb. 

, grant unto ymr Orator bis MajeJIfs fmft.gra- 
chus Writf or Writs ^ of Sul^mna (2), to: be 

dtnSed 

(i) Beddes the ^ar/;Vad^ , relief before prayed, it ts ufiial 

to add this further prayer of general relief, the ufe of whicb 

(if it hare any) is, that if the Plaistiff (hottld happen to har« 

miftaken the relief which he has a rigkpt to, the Court may 

fieverthelefs afford him that to which he is entitled. 2 Med. 

91. Mit. Plead. 38. Stdvtd.Cook y. Martyat 3. whet-e ft 

Bill isitaud to have bees ordered ^ ameadvefit, becaufe 

** gentral relief was prayed in one part of it^ znd fartkuldr re« 

Uef in another ;'' bat qmre the accuracy of the reporter. 

Thrtere is, however, ootbing irregular in a Bill being iranaed 

with two different aipedls, that if one fail the Mher may aafwer 

the piMTpoTe for which the Bill was preferred. Batnei y. yade. 

ft Aii^ 325. Thifr, therefore, it frequently done where the 

Plaintiff is doubtful in refpcd to the relief that the Court may 

thin-k him inti&led to. 

(2) If the Plaint^'s cafe require that ,a fpecial order of 
Couit ihould be obtained, as an wjunaka to ftay proceediiit» 
at law, OF for the preferyatioo of property, in di^Mite dttrtogthe 
pending of the Suit, the prayer fpr fiieh order is ofaelly itt&rtid 
immediately before this for xhitfiApanm, It varies^ of coiirfe» 
accofding to the pnrpoTe it is intended to^aufwer ; if it be to 
Aay an a^ion at law, it may be thus s • 

•* May it pleafeyoat Lofifli^ to grant unto your OraHitr^ not only 
bis Majejiy*s mqfi grashus Writ of InjunSion^ jffuing out of, 
and under the/eal of this Hon^ ' Court , to rgftrain the find 
A. B. from froctedSmg it Law agalmft your- Orator, toucb^ 
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■ * 

direaed to the /aid Edward Willis Mnd Wil- 
Kam WilUS) and the reji tf the Confederates^ 
when difpo^eredy thereby commanding tbem^ 
and every ofibem^ at a certain day^ and under 
a certain pain^ therein to befpecified^ perfonaUy 
to be and appear before your* Lor djloip^ in this 
Honourable Court j and then and there to an- 

* • 

fwer 

ingJhemattert aforefaidi but alfo its Maji/iy's m$ft graciowi 
Writ of Suhftma^ as above. 

Oa this part of the Bill it may be farther remarked, that ii 
the Defendant be a Peer, or Lord of Parliament, before the 
prayer of Suhpana a Letter Mi/live is prayed, as 
May it pleafff ^c, to grant unto your Orator your JLorJ/lip's Let- 
ter Miffivet to he SreSed to the fasd Defendant^ the Eariofi 
. 13 c, defiring him to appear and anfwer your Orator^ sfaid £Ulf 
or, in default thereof his Maje/ifs mofi gracious writ of Sub- 
poena, &c. 

Alfo. if an officer o£ the crown be made Defendant in his 
official capacity, inftead of procefs, the Bill prays that he may 
anfwer the faid Bill, on hang attended with a copy thereof* 

Or iJFthe Plaintiff be apprehenilve that, the Defendant may 

avoid his demands by quitting the kingdom/ he may pray for 

the writ of ne exeat Regno* The form of a writ of Injuo^ion 

will be given hereafter ; that ofne. exeat Regno is as follows : 

George the Thirds by the graceofGodf of Great Britain^ France, 

and Ireland^ King^ Defender of the Faith, t3c. To our Sheriff 

of Middlefex, greeting : Whereas it is reprefented to us in our 

Court of Chancery, on the part of W^dc Williams Complain': 

ant, againft Alexander Mills, Defendant (amongjl other 

things) 



* ^ 
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fwer allandftngular the Premifis afore/aid (.j), 
and iojiand ioperforvi and abide fucb order ^ di* 
region 9 and decree therein^ as to your Lerdjhip 

Jhall feem meet :■ And your Orator Jhall ever 

pray. 

A. Manning (a). 

things) that he the /aid defendant U greatly Indebted to the 

faid Complainant y anddefigns quickly toga into parts heyond the 

feas (as by Oath made on that behalf appears ) 'whlch tends to 

the great prejudice and damage of the faid Complainant ; There^ 

fore^ in order to prevent this injujltce, nve do hereby command you, 

that you do, without delay ^ caufe the faid AXtKHndttWiX^peT' 

fonally to come before you^ and give Jufficient Bails orfecurity^ in 

the fum of ^500. that the faid Ah^^indcr Mills will not go, 

or attempt to gOy into parts heyond the feas, without leave of our 

faid Court; and in cafe the faid Alexander Mills fhall refuje 

to givefuch Bail, or fecurity, then you are to commit him, the 

J^ii/ Alexander Mills, to onr next prifon, there to he kept in 

fafe tuflody until he Jhall do it of hit own accord ; and when you 

Jhall have taken fuch fecurity i you dre forthwith to make andre* 

turn a certificate thereof to us, in our faid Court of Chancery, 

dljlindly and plainly, under your feal, together with this Writ, 

Witnefs ourpef at VJt^miti&tv, the day of 

in the 30/i year of our reign. 

See Obfervations on the granting of this Writ, by Talb. 
Chan, 3 P. Wms. 31 z ; and the modern pradlice of entering 
into furety. 2 Har. Prae, 204. 

(i) The following words are omitted in Bills for dlfcovery^ 
and Bills \.o perpetuate the teftlmony of Wltneffes, as fcepofi. 

{i) Every Bill (by order of Court) is required to be figned 
by CounfeI> that no impertinent or improper matter may be 

prefented 
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In perufing the form we have here givcti 
of a Bill in Equity, the fiudent may probably 
be lead to join in the conimon remark, that 
" every Bill contains the lame ftory three 
times told;'' But Sir yobh M iff ord judicu 
ouily obferves, upon this infiduous charge, 
that though in the hurry of bufinefs it may be 
difficult to avoid giving fome room fot fuch a 
reproach, by too indifcriminate a ufe of the fc- 
veral parts of a Bill, on every occafion, yet, if 
the Bill be prepared v^ith due attention, its feve-^ 
ral parts will be found to be ** pcrfeAly diftin(5l, 
and to, have their feparate and neceifary opera^ 
tion »." 

The Bill of which we have given the form 
in the preceding pages, is framed for the pur-^ 

pofe 



prefented to the Court, Anciently, it is faid, the Coart iN 
felf perufed the BiH, before it was filed, to fee whether the 
Petition were orderly and proper^ but on account of the incieafe 
and multiplicity of bufinefs, afterwards left h to the honour of 
the Bar. See For. Rom. 91. In tht Exchequer ^ however, 
the fignature of one of the Barons is fiill requifite^ before pto- 
eels can iifue. \ 

• Plead. Chan, 46. 
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pofc of obtaining a decree of the Court, re* 
ipe&ing fome right demanded by the Piain- 
tifi^ and controverted by the Defendant ^ ; 
^nd though other Bills are perfectly iiniilar to 
this in their general form, yet they muft inevit- 
ably, as being exhibited under different dr- 
Cumftances and for different purpofes, vary 
from each other in' certain pacticulars, it will 
be proper to prefent the reader vjrith the dif- 
tmguiftung parts of fuch other original Bills as 
have moil generally obtained in prance ; and, 
at the fame time, endeavour to explain to him 
the particular circumf^ces under which it 
Dtrill be proper that each fhould be exhibited ; 
Thusi 



A Bill of Interplader 

Is an original Bill, preferred in cafes where 
two perfons claim of a third the fame debt, or 
the fame duty ^ ; as if rent be claimed of a 
Tenant by two feveral perfons, and he be ig-. 

nofant 

» Sec ante, p. ^6, * See z F. Ft%. 310. 
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norant to which it is aftually payable, he is en- 
titled to proteft himfelf againft their feparate 
claims, by exhibiting again/l them a Bill of /»- 
ierpleader ( i ); by which, after fctting forth the 
circumftances of his cafe, he prays that they 
may be compelled to ftate their refpeftive rights 
to the Court. The form of this Bill differs 
from that we have already given^ only in the 
Prayer^ which requires. 

That the fdid Defendants may fet forth to 

which of them the f aid rent doth of right be- 

longl or is payable^ and may interplead^ and 

fettle and adjufi their faid demands between 

tbemfelves^ your Orator^ being willing to pay 

the 



(0 Sec I £q, Ca. Abr, 80. — 2 ihicl,' if ^ — Bunk joj-— - 
2 F. Fez, 310. But it (hould be obleryed, that^n cafes of 
lailmeni, which is when property has been bailed to a thirc) per- 
fon by the joint confent of both the other parties, a Coart of 
Equity has no jurifdi<5tipQ, as an thofe cafes interpleader may 
be compelled in a Court of Law : Both Courts, however, adt 
upon the fame principle* with this difference only io its appli- 
eation, that wkilft Courts of Law are confined to the fingle cafe 
of Bailment, thofe of Equity extend to all other cafes to which 
in conference and juftice it ought to be applied. 
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*^ /aid rent to eiiber of lb em tft whom the fame 
fhall appear of right fo be due^ being indemni^ 
jfied by the decree of 4hts Honourable Court ; 
and that your Orator may be at liberty to bring 
the faidfum into this Hofiourable Courts which 
your Orator doth hereby qffer^ and is ready to 
do {i)^ for the benefit of fuch of the faid parties 
%/^bicb fhall appear to be entitled thereto ; and 

that 



( I ) It is efiential in a Bill of this fort tjiat the Plaintiff 
offer to bring the money in queflion into Court; perfons 
might otherwife be induced to inftitute a fait with a view only 
of retaining the longer in their hand$ the property they may 
have unjuftly got pofle/fioo of. ' For a fimiiar reafbn^ it is alfo 
required that the PlaintifF annex to his Bill an aiHdavit, that 
there is no coUuGon between him and either of the other par- 
ties. For, Rom, .48 — Prac, Reg. 39. — In Errington v. Execu* 
tors of Knlp tt 2\, Bunhury 303. The reporter fuggefis a 
quere^ whether an affidavit be necefiary where private perfons 
only are defendants (the Attorney General being in that cafe a 
defendant : It is not eafy to imagine by what mode of reafon- 
iog fuch a doubt could have been fuggefted. The principle of 
the rule is, furely, as applicable to perftns of ^private as to 
tJiofe oi a pubRc capacity ; and it could hardly occur to the 
unprejudiced eye of a Court of Equity that his Majefty's At* 
tbrney General fliould be more liable to the fedudions of fraucl 
^nd coUufion than perfons of a lefs elevated ftatioo. 
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that your Orator may have fucb further and 

. Mber relief in^tbe premifes as to your hordjhip 

fh(dl feem nieet^ and bis cafe may require^ may 

. IT PLEASE YOUR LoRDSHiP ,to grant unto 

. you Oratvr his Majeflfs tnoji gracious Writ of 

Subpoena ( I ), "i^c. {^% anie% p» 41.) and to 

fiand 

( 1 ) If the parties have a^uaHy commenced an aAioD at 
law againd the plaiiitiiF> he may, previoos to prayer of Stdh 
f^na^ proceed to afk an InjunSion^ as fee ante p. 41 . n.(2). The 
form of this writ (which we fhall probably not have an op- 
portunity of introducing afterwards) muft of courfe be {uited 
te the obje£t it has to effect ; as to ftay wafte, to quit poffefr 
(lony &c. (fee HsnJ, Chan, Prac. 583, and feq.) That for the 
parpofe of ftaying proceedings at law, is as foliows : 

Georgb the Thirds by the Grace of God^ of Great Britain^ 

France^ and Ireland^ King^ Defender of the Faiths and fi 

Jortb^ To C, D. his CounfeHortf Attormes, ^oHeitorst 

and Agents, and every of them greeting. Whereas it has 

been refrefented unto us in our Court of Chaneery, on the 

fart of A. B. Complalnantf that he has lately exhibited his 

Bill of Complaint into our faid Court of Chancery againfi you 

the f aid C. D. jytfendawt^ to he relieved touching the matters 

therein contained; and thai you the faid Defendant^ beif^ff 

fervedwith a nvrit tjfuing out of our faid Court, commandite 

you to qfpear and anfwer the faid Bill, have not ob^ed tho 

famcy bui are in contempt to an attachment for not appearing to 

and anfwering the faid Billf and yet in the mean time you unjuflly^ 

AS is alledged, profecute the fold Complainant at law ^ touching 

the 



A strw tUfiQ^ir-ri 



# 



^aml iB.p^f^tm aicd a^idefucb order ^ din&hn^ 
. and decree therein^ as to your Lor t^ipflxiiU^fiem 
, meet, and your. Orator will ever pray^ i5fc. 



u 



the matters in the, /aid Ml complained of : We^ therefore^ i4 
confideration of the premijes, doJlrtQly enjoin and command y(M 
thefaid C. D. and all and every the perfons hefore mentioned^ 
under the penalty of two hundred pounds ^ to be levied on your 
and every of your landsy goods ^ and chattels y to our ufe^ thai 
you, and every efyou, do ahfolutely defijlfrom aUfitrther pro* 
ceedmgs at law agmn/l the find Comfleaiuuit, touching any 
of the matters in thefaid Bill complained ofuntil^ you thefaid 
Defendant fball have fully anfwered thefaid BiU^ cleared jour 
contempt y and our find Court JhaR make other order to the con" 
trary : But ntverthekfs^ thefakd Defendant is at ^ferty h'cM 
for a plea and to proceed to trial thereon j and for want of ^a 
pkof to enter up judgment ; but execution is hereby flayed. Wit* 
nefs ourfelfat Wejlminfter this day of in tht 

year of our reign^ 

It (hould be obfervedy that. there is this differ^ce be- 
tween the effedls of an injan^ion proceeding from the Court 
of Chancery, and the fame writ ifTaing from the Court of 
Exchequer : That an injundion from the Court of Chati-^ 
eery will ftay proceedings only before declaration delivered ; 
the defendant may, therefore, if he has delivered declaration> 
fliil go .on to judgment ; though the execution will be flayed : 
Whereas, an injuhiflion from the Court of Exchequer Aoj^s all 
further proceedings, in whatever ftage the caufe may be. 

In Chancery f if the Defendant againfl whom, ad injundioQ 
Js prayed be abroad, ao affidavit of the truth-of the Plain- 

, tiff', 
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If 1 fttit be ittfiitiiteci id m ififtrfor Court of 
Equity, tlie luthoHty of wtlidi is ii^&fficient to 
make an efl^£hi^l decree upon the fnbjeft in 
queflion, the defendant to fuch fuit may apply 
to'the fuperiQr Courts of Chancery or Excheqmry 
to have the caufe removed thither *• The me^ 
thod of doing which is by exhibtting, in either 
Courts. 



A kill of Cjb&tIo&ari. 



this fiitt firft fee^s to differ iniitferfany ftim 
the form we fet out with^ in the daufe of Jurif* 
iiRion^ wfabrt, after li^aiviilg fiated the proceed- 
ings had in the inferior Court, and its inability 
to render juftice between the parties^ it pro* 
(Sileds: 

ufT's allegations muift accompany the EilL % Brow, Chan. 
Ca, 12. 24; a5 dib in feme other ipecial cafes, ih, 463. b 
^the Exchequer this feems to he required in^ aH cafes of iijanc- 
tioo» whether the Defendant be abroad or not. See ^m^- 
35.— 2 irmv. it«-— I Fow. Prac* z$6, , 

* See I Clm. Ca. ji.-ri Chan. Rjf, 68,-2 H. lO^-^ 
"i Fen. 178. 
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In tfiJri>ER CONSIDER A tioK wbereof, and fir as 
much as far want ofjurifdiiiion In the/aid Lord 
Mayor and his brethren the Aldermen of the City 
of London over your Ordtors witnejfes^ ymir 
Orator /is remedilefs there ; and it heing agreeable 
to the rules andpra^ice of this Honourable Court, 
uponfuch necejfities and defeQs of jurifdidion in 
inferior Courts ^ for this High and KmourMe 
Court to remove the records and proceedings 
thereof into this Honourable Courts and to proceed 

. inthis Court upon Ihefame^ and all other matters 
and things incident theteto^ May rr PXr£AS£ 
YOUR Lordship to grant unto your Orator a 

ft 

writ of Certiorari (i),tbl>e direHed to the fetid 

E 2 Lord 

I 

I {%) The form of this writ is aa follows : 

George the thirdy by the Grace of God, of Great Britain, 
' France and Ireland, Kingy Defender of the Fatthy i^c, , 7i 
the Mayor and Aldermen of London greeting: We^ wlUtng 
for certain eaufes to he certified of and upon a certain Petltvm or 
BU! of Complaint before you agalnfi Abraham Pettit and 
Charles (Griles, Gent, at thefuit of Samuel Ncwlaod, Efq. 
ktOf exUhited andnom^lefmdlf^^ emmamd ym t^at tbcPi-- 
titim or Bin ttfsrefaidf wA all tbkgs totHMng the fame, fy 
vhaifievtr other nanus tit parties af^refaid, or Mny $/r ^ber 
0fihm, aresr irf^ Jkmm t^fitrrw m fttt Gbpuceryy *«4r# 

fiJiyy 



jgBr A TREATISE OF 

Lord May or of the City London^ and his brethreny 
. tl>e Aldermen of the /aid City^ thereby command- 
ing them^ upon the receipt (f the f aid writ ^ to cer* 
tlfy and remove the records of thefaidcaufe^ ^c. 
and all proceedings thereupon^ into this Hononr- 
able Court, Ak Ds that your Orator may be re- 
lieved in all andfingular thepremifes according 
4o equity and good con/cience, and that the /aid 
defendants may fiand to ohferve and perform Jucb 
order and decree therein as to your Lordjbip 
Jhallfeem meet ; and your Orator Jhcdl ever, pray 

t 

Another 

- fuilj^ and exaSly^ as in your cufiody they now remain utiJar 
your fealsf dtflindly and openly to fend immediately^ and this 
vuriti that further thereof *we may caufe to he done that <ivhiehf 
of right f aught to he done, Witnefs ourfetf at Weftmioft'er, 
the day of in the ^oth year of our reign, 

Sewell Winter. 
Indorfed, " By the Lord High Chancellor of Great Bri- 



tain." 



rh,c. 

*Mn the matter o( y^hraham Petiit, and another. 

■ (i) This Bill, the reader perceives, prays lil^wnt rf Suh^ 
pcenat for the Plainti/f in the Bill of Certiorari being the 
Defendant in the original fuit below, his only objed: is 
to ftay the precetdisgs there ; leaving it to the origioal 

Plaintiff 






Another fpecies of originalBill by which a 
&it may be inftituted in our Courts of Equity 

IS 

■ « 

A BiU to PERPETUATE THE TESTIMONY OF 

Witnesses (i). * 

This ' Bill is ufed in cafes where there is 
reafqn'to fear that the evidence necefiary to 
fopport fa^s which at a future period will 
probably become the fubjed of controverfy 

may 



PkintHFco proceed Of not, after removal, as he nay judge 
pfoper.- 

That applications for the removal of cauies from ioferior 
Courts may not be made for the fole purpofe of delaying juftice, 
ii is required of the plaintiff, on exhibiting his Bill, to enter 
into a bond to the two feaior mafters in Chancery, or remem- 
brancer in the Court of Exchequer ^ in the penalty of 1 00/. to 
be void only in the event of the plaintiff's proving the fuggefr 
tu>ns.of his Bill within a limited time after the return of the 
writ, ^t Prac» Reg. j^i 4 

(i) To avoid objedion to a Bill framed for ^his pi^rpofe, 
it feems proper to annex an affidavit of the ctrcomftances by 
which the evidence intended to be perpetuated is in danger 
of being loft, as being a practice adopted in other cafes of 
Bills which have a tendency to change the jurifdidtion of 
af\)bjedfrom a Court of Law to a Court of Equity, Mii^ 
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may be loft by the death, or abfence from the 
realm, of a material witaofs (0* 

This Billy after it has fet forth the general 
circiimflances of the'Plamtiff's cafe^ the mat* 
ters refpeding which he i$ defirou^ of giving 
evidence, fhewn an intereft in the fubjeft fuffi- 
dent to entitle hiin to the nd €if the Court f ; 
and alib '^ an intererft in the Defendant to gob* 
teft the title of the Plaintiff ia the fubje^t of tfik 
pr(^ied teftimony V* priys. 

That fbe feveral nviinejfes fio the /aid Indenture 
(or as the cafe may be) may be examined ^s 



flead, 51 / and fee 2 Peere Wms, 541.-^3 ih. «p 7.-^1 Ati^ 
450.-31^. 17, 132, where (particutarly in the lail cafe, 
Dormer v. Fortefcue) this <lo<^rine feems to be fully recognized } 
fecalfoj&3^, 56, n. (i). ' 

( I ) This pra&ice is agreeably t(x the it&ge of the Roman 
law in cafes where any one forefaw he n)ight have occaGon for 
proof by witoefreSy and feared they might die before he ihould 
have occafioA to ufe* Uieir teftifiiOQy. &ee R^, 7emp, Fmk 
391. Marg. 

^ Refi.T.Finci.^gX. ■ ' ^ 

^ Mu. Plead, ^i: 



/ 



to ihi dm esffffitm tber^efy qwl tbi ti^mony 

A jSill <?/ DisgoyjBRV, 

' Is>f<Hirt|i fptdes of priginal Bill hy whiph a 

iuk may ^ cpmmence^ io a Gpurt of Eg^uit^: 

flvery Sitf, |eju:ept tlj^at of Certiorari^ may ijpi 

.trutii be ^onfidered a^ a Bill of Difcroeryj for 

every Bill feeks a difclofure of circuipflanci^s 

relative to the Plaintiff's cafe ; but that ufually 

. and emphatically diftinguilhed foy this a^peUatipn 

is a Bill ^^ for the difcovery of fads, f ^^g in 

the knowledge of the Defendant, or of deeds 

or writings, or other tilings in hjls cuilody or 

power, and feek^ng no relief \n confequence of 

the difcovery V 

The 

t 

(i) '* That your Orator may have fuch other relicfi" &((• 
which the reader recolleds preceded the prayer of fiApana in 
the Bill we have hitherto noticed ; and ^' to ftaad to^ oUf rye 
aod abide fuch order, decreey'^ftc. whioh^oncludedthoTeBtlb, 
he perceives are htre OButted» ^ IB^ would otherwise be de- 
murrable to as prayiogr^i^alfo. Set 3 Ati, 439.-**2 MfVfs 
Ch, Ca, 3 19. — 4 ih, 480, 

* Mi*, fkad. 52. 
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The moft frequent ufe of this Ktt is to affift 

**the jurifdiflion of Cburts of ComHion I»aiw, 

which have no power to compel the prodmlkion 

of deeds, &c. or any difcovery from the Dcfcn^ 

dant himfelf % 

A Bill of tnis nature, after fetting forth the 
^ matter concerning which a difcovery is fought, 
the intereft of the feveral parties in the fubje^ 
and the Plaintiff's right to the difcovery want- 
ed, prays. 



That the /aid Defendant ifiay produce the /aid 

fettlementy or fet forth the fame in haec verba in 

his the faid Defendants anfwer to this your 

Orator's Bill of Complaint^ May it please 

youR LoRpsHjiB to grant Subpoena (i), ^c. 

Thefe 

* See I Fez. 205. — tihid. 451.-1 Afk. 288. — i Bro'ut. 

(i) See anfe p* 55. n. (i) ; and al(b 2 Brow, Ckan. Co., 
281 9 319.— 4 tbid. 480 — Agreeably to the principle of the 
role adverted to in a former'page,.(53) n. i<) that an ai&davlt 
is required to accompany, a 1^\\\ whenever itfceks to remote 
the cognizance of >^a fuit from a Court of Law, this Bill.r^- 
i^uires the affixture of an afSdavit, only where it prays, (to- 

. gether 
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• Tliefe are the principal fpecies of original Bills 
exbbiited in our Courts of Equity (i) ; are ftill, 
however J fome others,' which it 'might be im- 
proper entirely to omit : As, if a perfon be enti- 
tled to property, of a perfonal nature, after ano- 
ther's death, and has reaifon to apprehend it 
may be deftroycd by the prefent poffeffor, he 
may .exMbit a Bill in a Court of Equity to 
oblige the Defendant to guarantee its fafety by 
fureties : A Bill for which purpofe is denomi- 
nated A jB/7/Qxtia Timet *. 

Or, where ' a perfon has a right which may 
be controverted by a variety of others at 

different 



gethcr with tke difcovcry) fych relief as the PlainiifF would 
be entitled to at law, if the deeds, &c, were in his pofTeiHoQ. 
See 3 y4d, 132, where this is faid to be the conftant diftindtion. 
Seefjfo Prec, Chan. 332. The purpprt of this affidavit muft 
bey that they are not in the cufiody or power of the plaintiff, 
^nd that he knows not where they are, unlefs ihey are in the 
hands of the defendant, , 

(1) Other fpecles of Bills not ufed for the purpofe o( in/ii" 
tuting a fuit, but which may arife incidentally in ixsprogrefsy 
will be noticed hereafter. 

* -^^ttj-Chan. Ca. fOy 323. — i Fern. 190.-— ^«^, 273.-^ 



v 



58 A T%SAT1SE OF 

di&rent times, and by dsfiS^rent a&icms, ; as 
in difputes between the-tcnants qf two feveral 
manors refpecling a right of commoo^et S(c. 
he may apply to a Court of Equity by a Bill 
which is called A BUIo/Pbace ; and the Court, 
to prevent a mult^Ucity of fuits, will direct aa 
.jflue to determine the right ; for ^' there would 
be no end of bringing actions of trefpais, &(kcc 
^e^h action would detern^ine only the particu- 
lar right in queftion between the plaintiff and 
defendant/* per HardwUke Chancellor', 



We began, our enquiries withafuit infti* 
^uted on the behalf of a fuhje6l^ which, ^c 
have feen, is commenced by Bill, exhibited 
in the name of the party complainant ; but 
if the fame fuit be inftituted on behalf of the 
drowriy or of thofe whofe rights are entrufted 
to its protedion, it U commepced by,lN- 
FOHWATioN, exhibited in the name of the 
king^s Attorney or Solicitor General^ as hi# Ma* 
jefty*a reprefentative. This, as we have be* 

fore 



I 



* I yf/i. 282 ; r<e alfo ii. 284, and ( Fern. 22, f66j ^oS^"^ 
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fore obfervtfd s differs from a Bill little other- 
wife than in its name; as wiU appear by the 
fteleton we iball here give. 

.To the Right Hoaourable, &c. 

lupoKUWG^ Jhewetb unto your Lord/hip Sir A\t%r 
ander Scott,' Knt. His Majeftys Aitsrney Ge^ 
mraJ (i). Tbat^ ^c, and bis Mqiqfty-sfmd 
Attorney General ( a )furtbeKjhiweth^ isfe. Bm 



• Antey^, ^5.0. (i). 

(i) If the matters in litigation do not concern the im-» 
mediate rights of the Crown itfelf, but only thofe which are 
. eiitrufted to its cane^ the officers depend on the relation, of the 
pities at whofe inflance the fuit is comi^enced, in which 
cafe *< at and by the relation of Gabriel Shaddock^ re^or of 
the parifh of ShefFord, in the county of Warwick, and of 
JfyiliUm Milti and John Pye^ Churchwardens of the faoK pa- 
rish , on behalf of ^hemfelves and the reft of the pariihtooera 
and inhabitants of the faid parifti,'^ (op as the cafe may be) is 
inferted here. Sometimes indeed, thoogh the fubjjed of the 
fuit do include .the immediate rights of the Crown, a noininal 
relator .is, out of tendernefs to the D<sfendant» inferted in the 
information to fuftain the cofts (the king paying no cofts) fhoqld 
the fuit have been improperly commenced ; and this pradbice is 
imiyerfidly recommended by the Courts. See Free. Chan. 13. 
—I Vern. z'jj, 370.— il/i/. Plead. 23. n. (e). 

(2) "By the relation aforefaid," if there be a relator named 
}p the Bill 
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nowfo it is J ^c. In conjideratioti (i) whereof, 
&c. Ta the end therefore^ ^c. precifely as in 
the Bill we originally gave*. 

The Bill or Information being duly prcpjir* 
ed, figned by Counfel,' and fairly engroffed up- 
on parchment, it is depofited in the office of 
the Six Clerks, if exhibited in Chancery,' or 
if in the Exchequer, amongil the records of 
that Court, there to remain in perpeiuam rei 
memoriam ; and this is termed ^ling a Bill in 
Equity. The next ftep in the progrefs of the 
fiait is. the dcf^ndznVs appearance^ 



. Op 



(i) It is obfervable, that in all the forms of Informatiotu to 
be met with in the books, the epithet tender, aooexed t« 
CONSIDERATION in BtUs^ is invariabkx)mitted. 

* Asfeciuz^^p. 37. 



A SUIT IN •B<^ITY, 
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Of Appearance to a Suit in Equity. 

UPON the Complainant's Bill being filed 
in the manner we have juft mentioned, the 
writ of Subpxna (i) iffues out of the Law fide 
of the Court, requiring the Defendant Cas 
prayed in the Bill j to appear and anfwer the 

charges 



(i) Thfs writ anfwers to the Cit^iiio certis de caufis in the 
Civil Law (fee Gih, Cod. T. xHv. c. 2.). It was firft stpplted 
to the purpofe of compelling an appearance to a'Suit in Equity 
in the r^ign of Richard II. when Bijbap Walthamy, then 
Chancellor, appears to have adopted it in purfuance of flat. 
Wefl, ii. c. 24. which (to prevent the multiplicity of peti- 
tions to Parliament for the formation of writs adapted to 
fuch new cafes as were daily arifing) enacted that ^* quoties' 
cunque de cdftero evenerit in Canceliaria, quod in uno cafu repe^ 
rkur hrevdy et i(t cwjimili cafu cadente fuh eodemjure^ H JimSi 
indkgente remedio^ non reperttur^ concordent clerici de Cancellarla 
in brevi faciendo.'^ This writ was always vehemendy op- 
pofed by the Courts of Common Law ; and hiving fome- 
times, it feems, been iflued upon groundlefs allegations, it was 
enafted by ij Hen, VI. c. 4. at the inftigation of the Com- 
mons, that no Writ of Subpoena fhould be granted in future trll 
furety had been found to anfwer to the party aggrievi^d for 
his damag.es and expences, in cafe the Plaintiff failed to 
make good ,the charges in his Bill. This fecurity, how- 
ever, has long fallen into difufe, ( a matter there is frequently 
reafon to lament, and is now required only m cafes where 

the 



charges alleged againft him. The form of ibis 
writ, in Chancery^ is as follows : 

SfdjtsBma U AnzAK and Answbr in Chak<» 

CERY. 

GsoRi^B tJ^TMrd^iyf be Grace of God, ^Qreat 
i) l*rance, ondJidAndp Kiiig^i}^ Drfen* 

der 



the PlauitUT either refidei abroad^ or is likely £bon u> q^t the 
luDgdom. 

A ciiftom fbrmerly |ireTailed (thoank cootrary to the more 
ancient prajdice) of iSmng the Suhpana * t^eforcf the Bill had 
b^en filed : this ^ave rife to the ftatute of 3 and 4 ^nn, c. \€^ 
by which it is provided, that *' iio Suhp9M^ or any other proceft 
for ajgpearance do ifTue out of any Court of Equity til) after the 
Bill be filed with the proper officer io the refpedtive Courts of^ 
Equity, (except only in ca^es of iojnoiftioDs to Hay wafte or pro- 
ceedings at law, in which.cafesi therefore, it may IkxW be done) 
and a certi^cate thereof granted by the proper officer ;" and 
as a fiill further check on this pra<5tice, it remains an order of 
the Court of Cbcmery^ that '* all Bills there filed fhaJl be dated 
on the day they are brought into the 6ix Clerks office.'' It 
is to be obferved, however^ that neither the^afute nor arJcr 
h9te entirely put aitop to this mode of proceeding thoi^gh it 
is alwayi. done at the riik jof cofis. 



(i).As thefe fereral titles were fuccefltvely introduced 
into our legal proceedings at the times when each was 
icpfe^rely aflumec^ by ^eiorerei^ni the two firft in right 

^ '• • ,- "of 

4 



J^tfthe fidtkmdfofBrih (1), T# Edward 
Willis andWiS&tm Willis i^) inetingy for 
certain caufes tiered before us in our Chancery^ 
we command y <tndjirt&ly enjmn^ you, that Jayi^ 
all other matters ajide, and notwith/ianding any 
excufe^ you and each of you perfonally be and 

appear 

<jf ^oniqndl, and the laft atthe{rack>us requeft of his HoH- 
lieft Le6 X, it i$ prefumed that an additioD will now a|;am 
take place i)y the rntroduftion of *• CdrficaJ* 

\\) Vht. Duke of Brunfwrci^d Lunenhurg^ and Arch 
Treafiirer and Eleftor of the VLxAj Roman Empti«. 

{2) Three Defendants only (of which a man and his wife 
together are deemed one) are in Chancery allowed to be ihferted 
m the £inie Subpoena ; the reafons for which, as given by G'd- 
heri(For, Rom/ ^g,) are, that *' the PiaintifPmay not put in 
an abundance of Defendants, in order to terrify and vex 
them, and that miflakes may not be made in tranfcribiog a 
mokitude of names in the label" — Reafons which, though 
adopted by ft^fequ^nt writers, the reader may probably 
think femewhat trivial. It is ii> truth difficult to account 
for all the numUut of this fort which pervade our legal proceed- 
mgs ; few. of th«m, probably^ are fandioned by any other 
reaibn than this, that as fome rule muft neceflarilybe purfued, it 
was in nK>ft xafes thought better to adopt that which happen- 
ed to prevail at the time, than eftabliih a new one. In the pre* 
ient iiibuice, ^t revenue might poffibly have been adverted 
to. 
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appear before m{\\ in our /aid Cfsantety, emhe 

day of I «^;if/, (or immediately 

on the receipt of this Writ) {.2),wherefoever 

itjhall then be (5), to anfwer concerning ibofe 

things 



(1) The reader will rccolleift that equitable caufes were ori- 
ginally determined by the King in Council. 

(3) The return of a 4Stt/;^«tf, may be either ordinary <ur 
extraordinary : The ordinary return is always on fome day 
certain in Term (that is to fay, one of the common return 
days). The vacations having, at the original conilitotiof 
of the terms, been appropriated, thofe of '//iiiSfi^, Eqfier^ and 
Micbaelmatf for the duties of devotion, preparatory to the 
feftivals of Lent^ Whitfuntide^ and Chrtfimasj and that of 
Trinity for the purpofe of colledling in the produce of the 
earth : but the extraordinary return, which is fo called becaufc 
it can be had only by application to the Court, grounded on 
an affidavit of the Defendant's refiding within ten miles from 
London, may be on an/ day in vacation, perfons refiding within 
that diftance of the Court being able, it was fuppofed, to leave 
and return to their avocations without any material inconveni- 
. cnce : And in thofe circumftances, if expedition be required, 
it may (agreeably to the rules of the Canon Lanv) be made 
returnable immediately, which always fuppofes great urgency; 
but no Suhpana can be made returnable immediately in Ti^^ 
becaufe every day being then a day of appearance, no fuch cjC- 
traordinary expedition canbeneceffary. See GiL 28, 38, tn 
Author GaiV. znd Spel. Glofs, c. 14. Alfo ^^zr. Prac» 1^6^ 
Hind. 78. ' 

(3) The Court of Chancery, like the Courts of Common 
Law, having originally been ambulatory, and followed thp 
pcrfoA of the King. 
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things which Jhdll be then and there objeShd to 
you^ and to do further^ and receive j what our 
/aid Court jhall have conjidered in this behalf^ 
£tnd this you may in no wife omit uftder* the pe- 
nalty (i) of one hundred pounds y and have there 
this Writ* Witnefs ourfelf at Weftminfter, the 
day of in the 3 3^/ year (f wr 

reign. « '\ ^ 

'Coi>rTenay« 



^ Ihdorfed " By thejCourt^to anfwer at thefuit rf 
, , Janies Willis et ah'' ' 



And upon the label (2)-*- " To Edward Willis, 
to appear in Chancery ^ returnable the day 

bf . . ot ihe/mt ^Janies Willis 

F - An 

(1 ) At the time this Writ was framed^ all judicial procefs 
rap in the Latin tongue. This part of the Writ having been 
^thea expr^ed .by the words Suh ^jiApmna^ gave rife to its pre- 
. fent name of Suhpcma, \ 

(2} Thelabely the reader perceives^ is anabftra^) as it 
wete* of the Subparos, as it relates to^acht Defendant : it. is 
vntten upon a flip of parchment) and annexed to thi: Writ. 

' ii) Where there sire irtore Plaintiffs than ol^e/Jt is ufual 
te indcrffc* the Writ ^li this roantoet 5. which is held to be 

fuificient 



\ 
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An ExcWquer , Sul^cesift iliffisp (aiii«Brhat 

from this^and is as follows : 

^ ■ - . " « . . 

Suifcinala abpsai^ and AixmrKBijn the JLm:fa- 

George the Tblrd^ Isfc. To Edward Willis and 
William Willis (i)^ greetings we cqmmdml and 
Jiridly eiyoin. you^ that all excufes apart jm 
appear before the Barons of our Eifcbeqaer et 
VJ^xmn&tr^onihe day^ (r 

immediaiely after tbe return ^ tUs vm' vmif (%) 

a. 



. . fy^feot iiodee to^tiLe DcfiMKlaott as ao >ai^aiance to one of 
'tii^ pfattiidfl& wiii be an appeacuce to the reil. 

( 1 ) In the Chancery ^uhprnta^ we have feeo» atae p. 65 n. t* 
that the number of defendants permitted to be infeited in one 
Wit is ponfined 10 three ; in ihts of the Exchequer four are 
allowed. 

(2) The- range of the Court of Chancery withm vrhich 
the itthpmna il allowed to be rptarnable fhtmcSatdy in the 
vacations} we have faid is ten miles ; in the Exchequer it 
was formerly fifteen : the reafon of this difference GH^ 
affigns to bcy that as, the Chancery was ambulatory with tbe 

ilimgi and the C^iirt of Exchequer fixed at the receipt ptLoflp 
i don, the Ooutt that was ftattonary, tavk aiai^er nmfe tbpff. 
^ that whichwas amMatory ; fee. Far. Bmn.^^ rJBat thOiffiC^ 
^ tke feems to have been fince perverted^ as the circoit ^y^ 
^gjp«»ia»retwrQjible iiQmediately in the JEttci^gnir is ofw only tt^ 
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io^flftvet ui' concerning certain articles then and 
tkere on our bebatf to be cbjeffed a^ain/t you^ 
end this in no wife omity under the penalty of 
one hundred poundsy which wejiatl^au/e to be 
Uvied upon ysur goods and chattels^ lands and 
tenements y to our ufe^ if you negleS this our pre^ 
Jpit qm^f^an^ Witnefi the J^ghf Hon* Sir 
Afi(li?b9ld M9icddnirf4 J^ighfi WeAmtn^ 
&cr,the, day of in*kf ye»^ 

ftir.rp^ 

lador&d ^^ A% tke&idPof Janes vmk by BHL^ 

FdWLSR. 



Label— <« To Edward Wiilis, returnablp in 

r 

the Court of £;Kchequ» at Wje^fituhjfifr^ 



Va 



QSk 



in^, an4 the^ famie imift iffu^ ebher willuii the Timt tarn. 
Hmticd term after it 4 for in dus Co^it a Subpmaa letnmaUt 
immeiiliali^ emM> itiiur to a vocoAont except from ibe laft; 
% ,of afiy Xexm% lUitS the end of the fittings after £ich term ; 
ill yilMx tnkt by ctdgr of Coort made ly^it ^e 
ai^ ei^poureisei t6 ifibe proGsTs of Sidipma eettmM 
i&i/ip upon Bills againft perlbns refiding ia» oe vrithla Ji^^ 
miles of Lo]id6ny a ]>roper affidam haTing bees prerionfly SM 
of fiich refidence. See Aw. Pr^ic. i $5 . 
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• on the d^y of ^^xlLx (ot im- 

mediately after the receipt hereof) aH the fjo^t 
of yames WiHis. By Bill. . 

King's Remembrancer's Office. 



But if the defendant be a Peer, orPeercfe 
of the realm^ or a Lord of Parliament, inflead 
of the Writ of Subpcsna in the'firft iiiibnce, a 
letter under the £gnature of the C^ourt^^ is 
tr^Mfinitted' tp him, acquainting him of the 
exhibition of the plaintiflF^s -Bill (i;^; of 
Mdiichaa office copy is at the iame time deli- 
vered to him. Zrhis letter is (Hied a Letter 
> -' 

(i) The praftice of /ending Letters Milfive to Peers pre- 
Tions to the procefs of Subjpoefna^ is faid to have been firft 2a- 
triidoced about the i6th year oi Elizabeth.: Lord BacotHf 
Chancellor, appears to have been the firft who adopted this 
polite method of acquainting his order with the proceedings 
wiiich had been inftituted againft them ; and it has continued 
ever fince. See Seld, 1543. — For, Rom. 6$. — Prae. Rig* 
341. . It IS obfervable, that a fimihr jH-adtice prevailed in the 
.Roman Law, where, if the Defendant vr^zperfonaWuftrkt 
vd ckriffma^ he was cited in vuritin^ as being more re^e^ul 
than the i^ial mode of dtaLMn,okorto coUq, See /^./?^ 
2.3. Alfo Hot. Sai, B. 1. 3. 9./. 75, 
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Mijjive^ znd^ ia Chancery ^ is conceived in thcfe 



A lijgTTBR ]\JissiVE in Chai^cerv. 

It appears by a Petition^ a copy of which is bere^ 
jzokh fent you^ that James Willis an infant j has 
ixbihitedifisBilHn the High Court rf Chancery 
; pgai^/i your faordfhif^ and defires your appear^ 
mce thereto on the day of . next : 

Wherefore Idoj at his requeji^ f According to the 
manner ufed to perfbns of your quality) dejin 
yoUt hordjhip. to take knowledge ^hereof and tQ 
give orders to thofe you employ in fuch matters for 
jour appearance to the f aid Bill accordingly. ^ 

lam^ . r 

N Tour Lordjhifs bumble Servant 9 

'' Thurlow, C, 

. To thovRight Hon: H*!Jry 
' Barl of Ca^ogan, 



Jn the Msccbequfr % cuftom»ry forn> U u 




i . 



A Letter. 



<• I 



if§ M- TltM^fflC-W 



A Letter Mis jiVE in /A^ExcHEQtrEk^ 

» .' - • 

to th^i^ tkhottrOfk Henry E$irl^ Cade^ 

gan. 



May it pleafe your Lordjhip^ 

AfTBR cur hearty commendations to your Loniyb^ t 
WberlBOi tbert^ is an Englf/B (i) BUl^bibited ^ 
m bis Majejifj Court rf Exchequer at W^fii 
miniler againftyour Lordjhif^ by James VJVB& 
an infant : We b^ve tberrfort tbott^gbt JSt Hi 
fwe your Lordfliif noti^ thereof rather by ibefe 
wr Letters J than by affiosrding bis Majjfjl^^t 
. vr^inary procefi again/i you ; - tvhertfore tbefe 
ate to pray yo^ir Lort^ip to give order for the 
entering of your appearwte on the day 

^ ' V^ti^ wd the putting in yaur an- 

' ^-fvoer according to the ufual courfe with all con-! 
veriient fpeed ; of, the which nothing doubting 
but that your Lprdjbip wUl ba*ffe fhe i^fe and 

regard 
< \ • " ■ 

/ ( I ) A fill} in £quity U ftii^H an tnglifli Bill, in contradii^. 
tin^ioQ to Bills and other proceedipgs in Cburts of Xa^i 
vhich were formerly in the Laim or Normm French toDgttC|. 



regard which thereunto afpertaineib^ n»e Ud 
^our L0r4lhif heartily fafewlL , 

T<mr Lordjhip^s very loving friends^ 

A. Thompson. 
WeftmiaftfF, thefirji day ^ July, 1794. 

« 

II is t0 be obforvecl^ howcTcr, that tbefe Let- 
iers Mfffiw are no proce/i of thp court (i ), but 
nKSrc cf^^^dimf^t^ry notices^ which the defead^mt 
Ifiay itttead to or not at his pleafiire. If he ap- 
pear^ it is well^ but if not^ a Subpmn^ muiit b? 
I^ed ^aipil him, as ta cQmino|} cjife^ (a)« 

The SubftfOfft having b^^ prqpcdjr i^v64 

Oft 



(f y Bueiiioqgb a Letter Afiffve it nofroa/tf it i| hddto 
^Te priority of fait to the pl^otjiff who probores it. Scf 
Bwni. 124. 

'{%) Thereaiboof ttgbeingnecefl^iytoitfttea&^^fnia, in 
ale of inatteodon to the Letter Miff re, if » that aU fuUe* 
qaent proceedings to compel ao appearaf^e» are fo niaoy pro- 
ceSes of conkn^f founded on a difregard of the Sealof tt$ 
Cmrt : They cannot, there&re, be awarded -on diiobediepce; 
to a Letter Miffive only, which^ being a mere-^^r grafia aotibe, 
can tndoce ao fqch contempt* 



f 
I 



pa- • the defendant (i)» be -is bound- to »r 
pear (2) and anfweic tl^e. charges al^edged 

. * againft 



(i) The iqicthpd prefcribeij by the pradtlce of the Cdurts 
for the ferrice of the Suhp^Bna^ is by leayiog the hody of the 
Writ, :if there bi but 0^ de£snd9nt| either with the-party him- 
felf, or at his nfu^J place of refidence ; but if there be man 
than one defendant, the lahd only of the writ is given to tboie 
wh9#are firft feryed, and the body referved for the lafi defen- 
dant ; the reafon of this isy that the body oif the writ may be 
fhewn to the (everal other defendants to whom the UAeh are 
given, as they are not obliged to pay Obedience <to the Mei^: 
unlefs the writ itfelf, u^der the feal of the C^urt, be ^t Uji*' 
fame time ihewn the^. If th^ defendant be a meoiber of 
parliament, it is tl^ practice to accompany the ^uhpttna with a 
copy of the bill* whioii muft be iigned by ooe^of the Six Clerks- 
of the Court. 

N. B. Service on the wife b, in thefe cafes, held to be fi^f- 
ikient notice to the husband, they being deemed in law but 
oiM? peffan. Barlow v. Bakery Cary jjS, — Pilgrime v. Read, 
ibid' 1 1 » • In For, Rom, 41. there is a quare^ whether fach 
fervice, though good ip the Exchequer^ be fuflficient in C;&j»* 
ce^y. But there feems to be no room for fuch a doubt ; . thp 
pKji^ce of both coi^rts \% in this refp^6|: th^ f^«, and the ai^ 
thprities here referred to are both in Chancery • ^ , ; 

. {2) Anciently the. mode, of appeerano^' (agreeably ^to the 
word itfelf) waa by the ' defendant's ai^al attendance m 
Court,, wh^rp, in fproe cafes,, he was to appoint a, rg^iow/tfiKf, ^ 
or attprney, in open Court before the jufHces ; and in thnfe . 
(§fes pp.^tt^rneyr could be received but who was fo ap- 

pointc4\ 
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ag^iaft him by the plaintiff's BiU^ within th« 
tioie limited by the courfe of the Court (i) ; 

or 



poiqted: in other cafes the attoraey was appointed by 
writ, or letters patent under the great. feal, commanding 
the jiiftices to admit the perfon therein named to' adt as the 
jparty'a attorney in fiich particular caufe't 'as, ^ Rex Vktn 
cmifi Salfttem ,\. Saas qmd N.pofuftewmtt me /?. lacofu9 adh§m 
cTf^f^iam vel perdmdum pro eo mphieko ftc, quod^ inier eum ^ 
Tr, de Una earucatm te'rre in viSa^ ^c, et idea Mprsctfio quod 
fmuliSttm R, loco iffius N. hi pfaciio iBo recipiat adhicrandumvU 
\puideHdmm pro co, f^e. and if fuch writ or letters could not be 
obtained, the party was obliged to appear perfonaUy in Courtf 
d^ 4Se^h dterrtf till' his Suit was determined; but, hj ^at. 
^^' ?« (13 ^^1 ^- ^ ^^•) genera/ attotnks, appointed for 
^ purpoie of conducting any Suit or other nkatter mdefinifefy, 
appear to have been allowed of; and, in the 20tfa year of ' 
the fame king, the chief juftice and his fellow juftices, were 
eipecially require to appoint from every county, attornatot if 
. Bffreniicws qui curiam fequantur^ et fe de negotiiiia eadem curia 
I iatromiUantf et alu von, Scfi^Glan. UB. 12. c. i. 3. 2 7/^. 
. 37$. GH. C. P, 32. I R^ev. Hi/L 169. 2 ih. 284. The 
; frefeat eaty and convenient method of conducing Suits by at- 
F torney, gradually obtained by the indulgence of facceffive'le* 
gifUtores, foqnded on the perpetual advancement of fcience 
I aad trade, apd tfie confequent refinement in manners. 

(1) Thisy \n Chancery^ h now y^wr days after the return 

of thie Subpiena^ if the defendant* relide within 20. miles dP* 

I London, and eight days if above that diftance; and that 

wbf^er it be . returnable immediately or otherwife. Stm 

\ Hot, Braji. 220, But, in the Effcbequerfif the Subpoena be 

xetunablfl^ 
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oir compalfoiy proceflfes will be awarded 
agamft him for contempt, in segle^g die 
requifition of ikt Subp€SM» The firfl: of thefe 
proceiTes is ap Attachments which is in the na» 

ture 



reHMiaaUe mnudiaufyf dn<^ iefeodtm mail; ^ippesr on tht 
(M«# day after the refcttin f itpoo the ficmd day after ]pr6r 
cq6 reittroabte om mdaj eeHdn % and on ^fourth day after 
etery c«flifiN»i proceft.^ See i i^oen. ^mc. 214. Ib the etv3 
lawy after fies>rice of the dtatioot the defendaiit was lilrHvcd 
(o much timt, in which to appev, 2& ** ad hfum eifmAam 
eommoJi vimre po£k,^* which was reckoned by day9 joarBeys 
of 20mile$ ^ach; tad from hence the firdrale ia Chancery 
was» thj^ if the defendant refided within ao miles of 
towiiy he was to ^pear xnfo^r days after ferv^ce of the 
SfA^mv^ (three days betag allowed hhn to prepare him- 
felf ibr his journey} and the^e anfwered to the t^ perendhi 
of the Roman law^ and the fuaiuor difs p^ of our own Con> 
moiiLaw; b^t if he lived within 10 miles of the court, 
when the citation, as with us, was mm^dMae^ be was to ap; 
pear within /eiw days, that being confidered by the Qv^ 
)Law and Chancery, as an iii^m^JiMr^ citation, which was (hor^ 
teoed by one haJf ; but, in the Estche^ttrt two days ooly 
were allowed in the firft cafe, and when the return was im* 
fnediaUy the defendant's appearance was required Qa the very 
vent dt^y after procefs. See For. Rom. zg aad 30. The reaioa 
of more expedition being required in the Exchequer than ii^ 
Chancery, appears to haye been that as the Court of Exche- 
quer was originally infiitiited for the fole purpofe of recoTcriag 
dues belonging to the Crown, the high prerogative of thole 
times expe&ed a more prompt obedience than wa^ required i^ 
common cafes » 
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tare of a Ca^as at Common Law (i) ; and is 
dire^d to the Sheriff, commanding him to 
aitacb, or take up the perfpn of the defendant^ 
and bring him into Court (^)« 

The form of this Writ, in Chancery^ is as 

f<aUows; 



An 



( I ) The Aitathment aofwers to the apprehenfio reaEf of the 
Komsi^hw, .which fi>)low«d thtf riTtuim ii ficundtm Js^aum 
upon a citation ^om a fkhian, and immediately after the 
ciution itfelf from the Prime. The Suipmna beiog with ue 
the <;itatioB from the prioce, the defendaiit it imitiediatelj 
pmtwmaxf on diibbedience ; the attachment, therelbrey or^i^ 
frihcnfio rioHs^ follows* It differs from the/^pja< at Conmoa 
iLaw in thiS) th^t upon a ceti corpus^ returned on a Qafiat^ the 
gherlflp is obliged adiially to produce the body of the dtfeAdant 
; . in Court, or he is liable to be amerced ttpdexjAn. Wefi. i. c. 
39. but in an attachment it is fufficient if he detain the de« 
ftndant in cuflody till compliance. The words of the attache 
ment being only ** quod habeas ejus corpus id refpondenduHt^ 
and not as in the t^apuUf ** qmod Mtas carpus ejus coram no))is 
ad rrfpottdendumm • The reafon of which might be, that as the 
pnrpofe of the attachment was inereiy to puniih the defendant 
for his contehipt, its end was thought to be fdficieritly an- 
fwered by his imprifonment. See Far. Ram. 82. This dif« 
ference in the original ttfonSng of the two Writs feemi to ha^re 
been oreriookcd in the modern trani 



\ 
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•76 *^ A THEATfSt ^F ^ 



An Attachment inCnAXict^x* 



George the Thirds by the Grace ofGoD^ ^Gr^^t 
Britain, France, a;^^ Irchnd^ King^ D^th ' 
der of the iPqith and Jo fortf)^ 

To the Sheriff^ of VfiXtfbirt (1), greeting: we 
command you to qttach Edward Willis, fo (a 

^ to have him before us^ in our Court of Chancery^ 
loberefoeaoer tpefaid Court Jhall then b€y tb^e 
to anfwer to us (2), as well touching a contempt^ 
which he^ as it is alkdged^ bath committed \ 
again/l us, as alfofuch other matters as jhall be 
fhen laid fo his charge (3); and further to 
abide fuch order as our f aid Court Jhall make ; 
in bis behalf^ and hereof fail noty and bring, 
tins Writ with you. Witnefs ourfelves at WeB:- 

r ■ , 

f iqinftcr, 



( I } In direaing the attachment^ regard?? to be had to the 
particular jurifdidtion of privileged places^ as the C'mque FoHs^- 
. Counties Palatine, ' &c. The reader may fiod various forms of> 
this writ, as adapted to dilFerent parts of the kiogdomy m 
2 Burt» Pleas. Exch. 18. 

(a) See^A/if-p. 75. n. (i ). 

(3) Becaufe, though the procefs of attachment i£Eies fof 
contempt, in not appearing to the Subp^auif, ,yet> wl^enthe 4c- 
fendant is once apprehended, he muft anfwer to the biUi as vtt)\ 
as clear his contempt. 



3 



- uriBflar, />&^ d&y of (i)>^« 

' the y>th year^f our reign. ^ *> ^ 

Arden. 

Winter. 
• >. » - 

Indorfed " By the Courts at: the Suit of James 

. Willis, jfer w^«/ of appearance^ for anfwer*) 

■ Label— r<»/i5<fS/&^r^2fWiItfhire. Jn attach- 
;w^»if again/i Edward Willis for. not appearing 
at thefuii ^ James Willis, returnable in^ &€• 



^ 1 



In the Exchequer it is thus : 

An Attachment in the Exchequer* 

GEORGE th^ Thirds' i^c. To the Sheriff of Wilts ^ 

greeting: We command you that you omit notj by 

' reafon ef any liberty^ but enter the fame ^ and at-- 

tacb 

(i & 2) By the courfe of the court there are to be 15 days 
between the tejte and return of the attachYnent (as alfo of every 
other procefs of contempt) andthefe 15 days are to be inch' 
Jive of the day of return, and exclufive of the day of the tefli^ 
But if the defendant refide within 10 miles of London, i£may, 
op motion to the Chancellor, or petition to the Mafterof the 
Rolls, be made returnable immr^iT/^. 



/■ 



. \ 



you Jhcdl fi/id him m four ba^mek ; undUm 

frf€ly Mdfecurely keep^fo that ym may have bim 

- kififtf the Barons of our Exchequer^ at Weft- 

minfter, on the day of (2) 

next^ to anfwer us concerning dhers trefpaffesj 

cmftempts^ and offences^ by bim lately done and 
€ommitifid ;. and that you then haw tbero ttik 
Writ. WHnefo the Bight Hon. Sir Archibi^ 
Macdoniild^ Jpit. at Weftmi^ftcr , the day 
^J (3)» i^ '^^ 3 \fi* y^^r <f^^r rejgn. 

By affidavit (4), and by the Barons. 

EXJOT) 

V 

Ifldorfed " at thejfmt ^James Willis, for wot* 

of afj^arana^* 

' Upon 

' (i ) By order of Court no more thaa four defendants are 
to be inferted in one writ. » 

(2 & 3) This attachment muft faie tefted and made retnrqa- 
ble in Term. In all procefles of cpntenpt, in the Eixchequer; . 
it is requifite, by rule of Coort, that there (hould be in London \ 
an4 Mi^Srfex apd other places within 15 mies of the Cpntt^ 
fix days bet^veen the t^e and return of the writ ; and in all 
other counties^ withid 60 .miles of {^ondoo^ 15 days^ unkfs 
nfi immeAate return be obtained by e^prefs appUcaticun to itic 
Court. Sec i Fow. Prac. 147 

(4) Vh. Affidavit of the fervice otSuipteno, 



.. Xjypcai tl^fe writft the ihmff Xj^turxn 4t:bf r 
iCg^' ^ar^f^/t I^sive taken tbe Stefept^aot, ^r 
MU {fi inventus^ ht h jaot to be.fQ»n4. 4f the 
.Defendant be .agprdiended (fi^^ b(s is dftayMSfi 
juacuftodjrtill he entier ]us^y:|)eAran;ce9 wdpuc 
in iih anCwer to the Complainant's 3Ui ; tOr, 
^n xei^aly zxi h^bios ^^fif^us is tkmuA^ POipa- 
roanding tbe^flfriff to tokag ^bMH Mia OoMftrt, 
or a Meffenger, of the Ckmit is 4i^atclied :£w 
the purpofe (2). But in the Exchequer ^^ there 

/ 

IS 

(t) Ytiste t ^c rtfei Ved, ^that-tHough the afctaehmeot Iffues 

die perfbns of Peers, an4Xords or Members of Parlianie^t, 

th6fe perloDS being, for reafons of policy, privileged from 

Mieff;fjMieieft'Ofan«ft ; fodtbe xfeof Ihe «(taehti)ent4fitnn^ 

is "Only for the fixtf^fc^igto^tidipg At fii£i%q«9t jppQaiA pf 

fequtfirauony as we (hall fee hereafter. The fame maj Jike- 

mifle be obferved in Tefped of infants, upon vMom the attach* 

mtiity thoBgh fcikd and tMsered as in oommoD-cdcsy-is nr. 

?er feriEed $ but an order of Court, founded on the sMUch* 

meat, is made to bring the infant into Court whtire a guardian 

tsappointed to defend hisTuit. 

(a) The flieriff having gooe to the extent of his author!* 
^ when^ie hu taken. thedeftodafit, he cantiot remote him 
fit Iff 'Mm oouACy lidthovt a fpeeial mandate for that pur- 
fofe* <8te % iOfki 507. z Pur JVU.ioi. 2'jSfow. Chan. Ca^ 
41 Su 'Tfbe'pnittcedf jntviQ^'fbr «'mdflengei;was formerly 



/ 



So A TREATISI O? 

is a rule "given of four days to bring in Ae 
body, th,at the defendant may do it at his own 
charge [if he fJeafes, by an habeas corpus pur- 

-chafed by himielf; and if he do. not remove 
himlelf within thole * four days, then a mef- 

' fenger will be awarded upon motion ; and this 
is by a particular prerogative of the court of' 
Exchrequer, that the plaintiff^ who isthe kin^s 

*dd>tor, may not be delayed *.** 

But if theiheriff retVLrn mn e/l inventus^ an 
. additional procefi is awardedagsnaftthe defeir- 
dattt, an oHachment^tbprodhMMhn^ whieh, lify 
fides the ordinary form of attachment, direds 
the Iheriff to caufe public prodamatidas t^ be 
niade thToughottt the ctninty to fommon the 
defendant, on his allegiance, perfonally to ap- 
pear and anfwer the charges brought agaioft 
him^ ^ 

\ The 

♦ • \ - \ . * • , ■ 

cc^Bfined to. die cities ol Lomhti^^Bijfiol, on.a€C9UQtof tb^yi 
amerciaments in thofe places belonging to Jtheir refpedtife cor- 
porations ; but a meiTenger is now fent itdi/tttreiicly tP aU 
' {)art3 alike. See i F€m. 254. iiU. 344. 2 Ad^goj. 
1 - * See ,F9r Rhm. 71. * See 3 Blac, Com* 444. 
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1318 fovifi ^ tliu vKliM Qbrne^ i£«r'ftk 

lows : 



I ' 



jh AtTACHMBKT Witk pEftCLAMATIONd m 

Changs RV. 

I ■ . ■ 

* » - . - * 

Cbo&GS^#i&e Timf^ ^ tb^m ef (Sr^i^ ^ GMat 

grMing, : We i^mmand ygu^ on our Ubalf^ ta 
£ai^p$iUk tgciiamslim'itt k^ made in all places 
wAin jioffr ikftismck^ai w^U mtbm likerimas 
without ywkma^jfioeryoitjhallt^ 
imn^ tbatmwud {W^s do upon ifii aUegi* 
* ame. w \ the dax qf 

per/enaUf appear b^a m, in e$ff; €amt>rf 
Chancery^ wbere/aevr it Jball thtM he ; and 
nevertbilefs^ in the mean time^ if you canfini 
the /aid' Edward Wijyiis, attach iimje as', to 

'^baw him before ttSj in our Jpod Courts at tht 
Him brfore wen&uied^ there tganfijoer tous^ ae 
ujfirtaucBing a contempt^ &Ci (as in the fingk 

. attachmeat.) . 

G * In 



I 

to .JL TItEATlSg.Or 

Id the M^dfquer the fovm itncarlf the £une» 



ifr Attachment with^ Proclamatioms in, tbt 

ExCHEQUEIt* . .: • 

I 

<l^«ORaE If a Tq the Sheriff rfBtt}dbAXC^ greet- 

' IM^'.* ]^ cmnmandyou^ that you cmk not hy teon 
fin of any, liberty^ but enter the famty and make 
fmblic procJamathn in fucb places my^ur bt^u 

i. ^ 9#^^ yoU'^aU think moftcon'Oenient^ fkpftS^' 
ward Willis do^ on pain ^ his all^iance which 
he oweth to us^perfonaUy appear beforetbe Barons 
iiofour Exchequer J tf/ Weftmiofter, m the 

• day tf^ next ; And in the mean timty 

omit not by redfon of any liberty^ but^that y&i^ 
eMeKibef^M amfMiaehj, i^e» (a&iii the ^gie 

attachment.) 

■ ■ • ♦ . • 

t Should this Writ alfo be returned iionefiin- 
ventui^ and the defendant iHU remain in con- 
tfimjit^ .^ Comm^on..of MebeUismy is awarded 
t^irfftdbim for not. obeying the king'a pf6- 
^Is^mations, according to his allegian^, . ^ 



-m 



A SUIT IN EQlHty, -13 

• ■» 

This commiflion is ufually dire Aed (0 four 
commiffioners ^ therein named, who are jointly 
^and feverally comnrMmded to attach the defen« 
dant, wherever he n»ay be found within the 
kingdom of Great Britain,/^ as a rebel and con* 
temner of the king's laws and government, by 
rbfufing to attend his ibvereij^ wtieil thdfeuo- 

torequir^(i}7* 

*■ " . .. ■ • • «• • » 

^e fi^m of tUs tnit^is nearly tht fame iii1k>th 
'- Cdurts, and is «s fallows { 



. ^ . » \ 



<^fi9«9S ibeSbi^4^ h *^ t^^ (fG$d^ rf Great 

G% ; the 



♦ See I Bkc, Cm. 444* : 

(i) The reafon given b^Gifbirt fyr this proceft being di« 
'refied to commiffioners under 1 the great feal, and not,' like 
tfaemit of atuchment, to the iheriti^.ia ^ That the defendant 
isardbeland coi^enuier of theUvdy andto.bedealt-witkaa 
fuch ; and as the (htriff ^nnot be fuppofed capable of execut-^ 
ing all theproceffes direded to hhn in per(bn> it may be incon« 
▼enieiit to truft ib gr^t a power wHh the deputies of, his ^ 
pointment ; and therefore the court appoints its own commiC' 
fioners, who are entrufted to do every thing very carefuUy, 
and are anfwerable \q the cpurt for their mifcarriages." Ar, 
fiqnif 77. 



1 



t*<tm* 



ibe f^h^ . &V. Ti Bambcr Tyl^r, 
Iknitrkr, Johtf Miller, jn^^ Thomj^ J?or<c^, 

' ^ greeting ; Whereas^ hyfuhlU frodfmffoffsnM^ 
tm Qur behalf by-tbe Jheriff ^ . Aliclidlefe^, in 

' Mveri places Qf fiat coimtf^, bj n;iiriue ^ qxjA- writ 
;^ iiim dire^d^ £4ward Wfljis biHA ^ee^ /^m- 
0an^e4 t^n hii aUeffome u d^p^/oir k^jore ui 
in our court of Chancery y at a certain day,^ mtff 
faji ; yet be hath manifefily contemned our f aid 

f^mmand j tbev^e ^ ^ofrnfrnd'-f^f^ £9i^f 
$nd fe^e^ly fo fttgcjbp pr c^e the faid Ed- 
ward. Willis to be attached, wherefoever he 
JhaU he found, within our kingdom of Greai 

pritain, as a rebel and contemner of our laws, ' 
fo as tohave Irim^ er ciiiffe him t^be, hrfore m in 
$urfi9id 0urt, on, f^c. wherefoever itfhoM then 
he ; to anfwer to us, as well touching the faid 
contempt^ as alfofuch matters asfhall he then ■ 
and there objeSed againft him : and further ta 

_ perform and abfdf fujch prd^r as pur faid Court 
• fialimuke iH ^hatiebalf^ And hiretf fmU^t. 
' TR? alfo hereby firififf command alf and ftn^tda^ 

. MayorSj:^ Sher^pF^P Bail^s, Q^nJ^bles, andefper 
our ^^kers and loyal Jervants md fmhjtSst 

\ . - * - * 



that fbeyy by dlp^dj^er fneansy diligently aid anS^' 
• affi/i you^ ^nd every one ofym^ in all things in 
ih^ exteutimtifih&premtjks. Ht ieJliiHimy nitibete* 
^ we hanx ehiffed ihefi ettr kikrs to he nutdefd^ . 
ihif. WHfiefi oufjfelfM Wdftminftftr, m 

■ ''-.'.■■■ ■ ilRbsK.: 

K'* ' Winter. 



f • 

A Serji'Ant at Ari^. 

' ■ 4* . J , ^ 

Upoa 2 iimitzr return of ^^noneJiinn)en^ « 
/i^/* upcto the coBftiaaSffibfit of Rebellion, the • 
Court difpatches a Serjeant at Arms (ij ia 
fearctvof tbe defepdant: Thia is ordered on ; 

motion 



(ly Thie Secant tt AiWb w an officer 6f the court cf ' 
CKinaity, -gi'aniited fbr life, by pafbfit ft'bm tfhe king. H;m ^ 
^k&k iix attend updii tl»e' perfob holdiBg tb<f ctifbdy df tbdf ' 
grtat f<ia!} ahcl to execute tie ord^ers of tlie court againil t1ioi« * 
whoin any rei^cAcolitfeiftiVitfs jufUHiftion. Prae. Reg. 332. 
A^n^lar dlfiter, likg^iA^' and under tUcf fkm^ nkme, attends 
upoa the equity fide of the Exchequer. 1 Fonu, Prae^ 164, 
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6£ the commifiion pf rebdlipn (ip 

^ :If tibe defendant i$ taken upon any of tl^eie 
procefi66, he is committed to the FleH or 
other prifon till he enter Ms ap{K$mnce ao 
cording to the forms, of the court ; and alfo 
clears his contempt^ by payment of the cpfts in- 
txattcl by his contumadotis behaviour. JBat 

if 



(l) The preceding procefles of attachment and Com* 

milfion of Rebellion^ are iflUedasof courfe, vrith^ut any appli* 

cation for the parpofe to the court ; becaufe the office from 

vrlnch thoie writs proceed is that in which the appearance of 

tM defendant is entered and recorded. The inefficacy of oae 

proceifiy theretbre^ to hrinfl in the defendant, is a fofficieot 

findion for them to . ifiue the other. But the Seijeant at 

Arms, being a fpecial meflenger of the court, cannot be dif- 

patched without its exprefs authority s aitd it, muft appear te 

the couri, *' that th^ common minifters of juftice were^not able 

tp take the party, before they have recourfe to this extraordiiaaiy 

method ;'' for which reafon, on niovLng for aSerjeant at Arms, 

the CommiiEon of Rebellion is ahvays produced, and fhewn 

to the cojurt. See For. Rem, 79-^Si . And the rea&n of 

diis procefs being obtained upon motion, is, ** that there 

is^.nothing to iiTue under the great feal ; fo that Cnce there is 

DO procefs under the feat to make it a record of the coiMt| 

there, ipilft b^ an ad of the court to fend the Serjeant at 

Arms." .. ' 

• « • . .... 



/• 



If ht Mkew]^ elude the fearch of^die Gcrjeaitl^ 
at Arms, a Sitpajhmim ifiucs (i)» This, likr. 
the cQmmifGon of rebellion, is awarded oa 
tiiOiioo, grounded on the return of the Scr- 
jffeant[at j^rms ; and is direded to ^<ertain com-; 
tti^on^ft therein n^teed, authorifing and cotx^ 
ibanding them to po&Is thetnfelves pf all hi» 
perfonal ei^ate whatfoeyer, and the rents and, 
profits of his real eflates, until iatisfiiflkm b^ 

• v. 

made. of the plaintiff's demands, and the court 
ihall further order. 



T£c form of this Writj, in CbOn^ety^ is aif 

follows: \ 

» » » • • , •, 

• ' * ' * - « 



%• 



(i) The^Writ ot Sequeftration, though the moft eftcaciouii* ^ 
proceG of the courts of equity, was not iDtroduced tilllthe reigci 
of EUzabetb^ when Sir Nic* Bacmiy then Lord Keeper, after 
violent flrug^ies with the Courts of common law» cftaUifl^ed 
its ufe to enforce the execution of the decrees of the court ; aod^ 
it was not till long afterwards, that it was ofed as a fmfne prOr 
cefs of the court. See i Ch.^Ca. 91.-2 ih, 44.— i Vtim. 

58.421. ^ 

This Writ, though the i^ procefs againft commoii perfooi^ 
is.tfaejG^ againft Peers» Lotds of Parliament, (and their ier# 
>aats) and inembert of tht Hpufe of CmnmoBi. " Set $Kkf^ 
?9in. X). 



M * -A ¥kiA*»fSE -^ 
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4 fesQlrEST RATION /» 'CftANCl^Ct. 

George tbe Thirds &c. To Samnel Lcgliornc, 
Peter Wiikins, Ifaac Jones, fefr. Whereas 
James Willis, Cotnplainahf^ exhibited his hill 
ef Complaint to our Court of Chancery again/l 
Edward Willis and Willhm Wiflis, l)e/eiu 
dants : And whereas the /aid Edward Willis, 
heing duly fenjed with a writ ijfuing otd 
ef our /aid Courts commanding bim under tbi 
fenahy therein mentioned^ to appear to and aft* 

-fboer the fiiid Bill^ has rtfufed fi io do^ and 
thereupon all procefs of contempt has ijfued 
againft bim unto a Serjeant at Arms : And 
vJhereas the /aid Edward Willis, hath of late 

m 

abfconded^ and fo , concealed himfelf^ that the 
Seiyeuni at Amis bath not betn able toftndbim^ 
its by ihecetttfiMe of the feud Serjednt at Arms 
appears / Know jfOj therefore^ that we^ in con^- 
fideration ^ ymir pHtdeme and fidtUty^ have 
* glvehy mid by thefe pYefenfs do give^ to you^ ^y 
ibree^ or two of you,, full power and aatbority to 

• met ftpon all th& m^fkaget^ kmSs, ^nemBntSf 

■I • 



A ifi9tmrii^m^ 



^ 



Vg^t&s^ymd io f9k}^ t^hiSl^ receive ^ andfeqih^er 
4nt^ ybur bands ^ not only all the rents and profit t 
wffbefaid mejfuages^ lands ^ tenements^ and real 
ejiatej but alfo all his goods^ chattels^ and 

doy at certain proper and convenient days and 

h(mr^ jp /^ Mkd imr 'Upm^ ^4»f»f fMjtkfges^ 

Taruis, tenements^ and real ejiate of the /aid 

- *d#wrd Waiiiij Aid ^b&tJfm ^tOim^ MI&, 

. jniA\^et mto your binds^ ma 'C^ tbt fms knd 

yfrojki ^ nil Ms f^ eJbdisyiiaalJ^M^is 

:ipodf, 3ci&^i*te/j, tfW /»5;fi^ 

, fl^e^fim^underjigkej^rign^ in,yoW kitkds, mnil 

ihefiOd Edtwird' WiIB8)ft»* fiOiy *i*^fe«r hbe 

Miiphifuti^.s biUj deAr Ais a^tttimpf^ ^nd 'cur 

ttmnmkt^ah^ l>tdef^46^ecdMl^ntf^t). 



\ . ^ 



the commiffion. and not from tke time of ex«cutij)£ it o^lyt 
ot&€!rttrifc the inferior officer Would have Vtgan^t^ rm Rgtrndi 



ft 



A TIISATMK «> 



• > 



tf ifi the 33<i year of our reigni^ 

* Arden. 

• WjKtBR. 

V 

I 

In the Esiehequer^ the fequfcilratitin dtflTers but 
little from that in Chancery^ and is thus : 

A SB<ips8TiiATioif in tbi Excheqvbr. 

■ • ■ • • ■ . ;. • 

flteoROB the Thirds &e. To Saxnuel Legliorfaey 
jPeier WiUdna^ and I&ac Jones* Wbehat 

f 

V James WHfis has lately exbibited his Eng- 

> mb Bill rf comflaini before the CbundSkr 

and Barons of our court of Exchequer^ at 

^ Weftosiofter, agmnft Edward WSHs and 

WHliJun WUliSt d^endants\ Jtid whereas 

the /aid £dwa^4 .WiVis^- having heen idj 

firi^d wiihprocefi of Subpoena j iffued out^tfand 

under the Jeal of our /aid Courts to' appear iOy 

ahd anfwer the /aid BUU hath hitherto refufid 

id appear iheretoi and ^mds in contempt tfm 

/did cdurfy aUprocefi of contempt having ijaed 

9Ut of our faid-coart agaitt/t the /aid Edward 



y A ti9n rm tM^iSP^' 



n 



« 

^f(^dif9g our /4id wtrS^, f^tb fn^ diUgent 

fi^nb ^r ibefaid Edward Willis, but batb 

\mi b$e»(ibk to find bim^ as by the cmifitatHof 

Mr, Jiud Serjeant at Arms manifeJUy appears z 

K^ifim ye^ ibertfor€:i ibat we^ ftufiilf^ to yw 

fidelity^ iffd^lfiryf and cinui^j^hn^ fwoe 0fh 

pointed you our comn^ffmers $ andf, iy thife 

prtfonts^ do give t^to yoUf of smy two or fik^o rf 

you^ full power and authority to enter upon and 

foffifsf aILattdJinffulartboniefi4ages^ kfrnbiU'* 

nements^ and hereditaments y (fbimtbeji¥4.%dm 

. vard Willis, and of taking and fequefiiefif^ 

ibe fame; and al/b all bis perfonal ^fiaie^ of 

what kind foever^ into the hands qfyou^ or any 

V two or more if you; and therefore we command 

youy or any two ,or nfore of you, thai affucb time 

and place J or times and places^ which you, or any 

. two or more if you, fball appoint for tbaipur^ 

V 

p(fe9 you^ do affembley go /«» and enter upon all 
and fihgular the fcdd m^iiaffs^ lands, tene^^ 
mehts^ bereditamenis, and pnmifes^ of bim the 
fold Edward Willis i and^Jrom time toMme, 
take andfetju^ertbe/amef and the rents and 
. . ' profiu 



H 



tt ftfiMArVft. m 



,\ 



X 



ifv/kat land /^evitTt AM» thi hartdi rf,fmt ^r'^f 
m^fWet more if yiu^ until ihefdd. ^Vfi^d 
VfMiJkatt bdfoe d^p^red U ihefM^iJUid 
mf fM court JhM hav* tluidd ftiribir ofdtr 
^^dih ( t > £l Wifne/t iffkeref, nk iWodi em/ed 
tiejr MtriMitf ^H nmde pdimi- Wimfty 
^. atVttStaxltiftistitbi di^tfi 



\ 



. I 



Bf^w^ <f Gmrtt 1M^ lU fit/hi!^ d»y ihd^tf ISitf 



N - 



The Sequtftratipn is pqrfonally feryed on 
tke tex^mts by two of the Coma;iiffioQer$;^ 
which J6 confidered as ^ feeing and fequefteriii^ 
under the authority o£ the writ. An oi?der is 
then procured fcir the tenants to attorn to the 
commiflipnersy who are amende to the court 
ioif the^ ren^s and profits. Th|s . order is';alib 
pedbaaljy ferred Should* the eiecatioa pf 
< the- 



(t} S«e the difference between commiifioners a^iog under 
aSequeftratii^h for want of appearance, and thatfdr want of 
an anfwer, Buab. 272. 
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the ^rit be forciUy obftru€t€d, a writ of 4/; 
Jtjiance may be Yoed out, direded to the fiie- 
riff of the County,^ &c. commanding him to 
affift the faid commiffipners in fuch execu>^ 
tioflr. 



4 V 



The teader perceives that the fe veral proce& 

lb we have been enumerating, as ifimng 

agi(!nfl: a defendant te compel his appearance 

to the plaintiff ^s bill, would be ineffeAual 

;igainft an aggregate Corporafion y which being 

*' inviiible, and exifUng only in intendment 

and cohfideration of law%'^ cannot be ferved 

with any perfonal procefs. The method, there- 

' • ... 

fore, of inforcing appearanbe from a Corpora* 

tion,' is. by a Difiringas^ awarded againft theit 

lands and tenements, and direded to the fheriff 

of the county, or place where fuch corppratt 

body is refident, 

\ 

A.Diftringas for this purpofe, in Qhanccry^ 
runs thus : 

€ 

A Dis- 



/ 
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4 Pjstrinoas in Chancert* 

George the Thirds ^c. 7o the Jheriff^ the 

^ City of London, greeting :^ We 'command, you 

lojjifke adiflr^Ji on the Umdf and tetteHlsnfSj 

^ g^ods flnd chattels^ tf the Maydr^ Commcnoby^ 

^ and Citizens of put /aid Qity of Lpndop, 

%vitbin^ ygur fiailiwck ; fo a$ neither tb^ ffid 

^ ^ayor^ Commonalty^ and Citiz^.m^ par any 4th^ 

,,' perfpri orferfqnffor bim^ .tfmM ^^ ^^ ff^^ 

hands ti>ereon^ until our Conrt of Cfiwcfry fiaSi 

* make other order to th^ contrary ; undy in tb 
p^antmej you afe to anfwfr4^ wfor the f aid 

., $ppds '0nd chattels^ and the faid rettts (tnd pra* 
fits^ of the fmd f^nd^t, fo thai the fad Maytffj 
QimniQrhalty\ and Qitizens^ . may he con^lkd P 
itppear before us in our f aid Court rf Chuiiceiy? 
wberefoever itfball then be ^ there to anfnver to 

• us J (li well touching a contempt^ ^c* (2^5 i? the 
attachment). Witnefs^ life. 

V Ardek. 

Winter* 



1 
In the E^c^quet it is asi /oUows 



-^Pi** 
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t • 

A BiSTRINGAS in the £xchec^£r. 

r 

I 

George^ ^e. To the Sheriff of the City gf London; 
^ire^fig i We command you that you omit not^ 
by reafon of any liberty^ but enter tbefame^ ftnd 
detrain the Mayor^CommonaHy^ and Oitizens of 
} ^Itr faid City <f London^ by aB •dmr lands and 
- tbatteb "itiyour Bailiwick^ fo that theyy ^ any 
'■ f 0tbersy by tbeit orders^ lay hands on tbem^ vntU 
^ 'you afe ofherwife eommanded by us concerning 
' fhe/ame^ and that you anfwer to us the iffues of 
f he faid lands ^ and have their bodies bef$re tbff 
Barons of our £:icchequer at Weftminfter^ on 
the day of * next to appear to 

(md anfwer a certain EngUfh Bill lately exhibited 
* ^g^^fl ihem before the Chancellor and Barons 
' *rf our faid Exchequer, by James Willig 
' flainti0l and that you then have there this xarit^ 
Witnefs l5fc. at Wcftnoinfter, the day 

\tf ^ in the y^r ^our re^ 

El-IpT, 

Ipdorled <^ 4t the Suit vf James YTillb by BiU." 

After 



1# 4 T^yAWfE-.^y ^ 

After which, if the corporation continue in 

conteipj)^, there iffues zn ali^s 2jf^^.^ pluries 

Diftringas (thefe differ from the firft Dif-, 

.fcriiigas o»ly by th^ ad^UP9^ pf ^^ %i w^ iw^Vf 

foprafiriycpnifiiandei-you'' IP <lic ^g/t^, and 

«f t^ wc baye many t\mf^ t^fegre^ cQ|i[i«iai?decl 

youV in \h& plwm\ and Uftlyi USi? jfcqH«ftra- 

(ion is siwarded a|^ixi$ thf itr 1aQ4s» ' I^Cr 9^ in 

^tieiv pafed ;- vtifb tbi« differ^ia^e only, tliat 

igffh^n the fequeftration i^ oivce f^is^rde/l ^g^nft 

g corpomtion^ it.camiat^ a$ ?g?^yift ptifrate 

peF&i>l^, be .flayed out entering Ibetr 5ipg«ar. 

ancc ^. 

A%r oti^ is obtained f&c ^ fequefti^tfon 
ftgainft t)ie, de&ndant, the coop^p^lz^ant'^ I4il is 
taken pr^ ^^9*^, and a dccfise made accQrd- 
wgly ( X > J. ^djthe %u«iteupr8, gro^APd .vn- 
■ •. • • > , .^ • • • ' ■ • ••--'. -i^er 

* iV«f . C^- J ^9.T--f ^«i. 395- ' V ; 
. (ly As all the procefTeS 'of contempt which we have 
beea adducing, and which at length entitle the PlaintifF 
to a decree /ura confejo^ are founded on the^ Defopdant's 
difebediegee- ^o the Sitifmmi, ^^y ahfcondifig to avoid tbat 
wiit, he flight formerly have eluded juftice ; to remedy 
whigh it was provided by 5 Geo. 2^ c, 25. That where the 

defcncIW 
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del- the controiil and audiority of the Coiflt, 
adhially to fequefter the eftates of the Defendant 
agreeably to the tenor bf the Writ, in or- 
der to make fatisfaftion i6 the Plaintiff for 
the injuHes complaiii<;d of iii his Bill. This 

W^rit of Sequeilratiori, therefore^ is Sir ff^l- 

' . ' ' ' ' ' ■ "' . 

tiam Blathfimit remarks % iince it hever iflues 

.ti}l after the Pkintiff has obtained a decree oil 

. ■ ■* * . - •• 

cohfeilion, fe^ms rather intended to enforce the 
Jpcrfof mance bf the decree of tht Court, than to 
be in the nature of procefs to brirtg in the 
Defendant; iand it is the only remedy by the 
cdnftitutlori of oiit Courts of Equity that a 
PlaintilF has, in cafe the Defendant abfolutely 

rfcfufb to appear 3 for uhlefs he come in' and 

• • ■» 

H contefi: 

Defebdaftt tannot fee fbimd to be f<ffvc<i witb prixefs of 
^ Smipanai and abfcondsj as is beUevedi to atoid being fetred 
iher«swidi> a, day fhall be appobted bim by the Court to 
api^eai' to the PUintiiTs BiU; Which, being inferted in the 
Ldndoo Oaalette'i read at the, pariih church where the Dt^ 
fendaiit laft refided, and fixed up at the Royal Exchange^ 
if the Defeddabt do aota)q)earon die day appmnied,. the 
BiUlhailbeuken/f9 confi^,F^A\vN Ibmethii^r fimilar to 
this compofed one of. th^ twelve T«Uet of the Koaan 

Code, itct HMk^j H^. 316. 

» 

3 Cm. 44^ 
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contcft the Suit, the Court has no aiJthorfty 
to inveftigate the merits of the^ fubjcft> 
'^nor can there be any proof againft an abftnt 
perfon." The benefit of the Scqueftratioii 
theffefofe, ^htch aniwers to the frhmm decft-- 
turn of the Rom^n Law, and to the quantum 

* * 

ddfktficatus, 6t damages of the Common Law, 
is the only fatisfaftion the Plaintiff can at- 
tain (i). 

If, however, the Defendant, either volun- 
tarily, or upon return of either of the pre'-' 
ceding proceffes, appear to the Complainant's 
BiU> he is then within a like defkiite time 

limiteci ' 



(i) To obviate thcbjuftfce whicti muft frequ^dx artfe 
to the Plaintiff from the DefendaQt's obftinately t^Mktk^ 
to com^ toiifae with the Pkintiff'. refpe^iiig' thfe m^t£%% 
in di^ute^ the Roman Law ent!eTiuimA.'stJi^it$ot$s eotir 
teftatib lids, which they called a fuajS cenCeftatio% Tlfs 
they fuppofed to tdce pkce hliiiediatel/ after' die pi^i9dbi- 
matioti or ^frimum dedrOiim^ upon which, if the DlefelKl^t 
^^negleaed to appear, they aHowed tte Ptainaff to pto^etd |o 
' 'Ms proof, whith ¥ he^eftaUiHwd, the fecwnimm ^tctmrn 
adjudged him the thing de&K&ded. ^i9»*For*.Rm» ^i^-^ 
Gih. Cod. T. xliv. c. «, 4. 
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Jimi{ccl by the prafticc of th^ Court (i)^ to 

Hji ' give 

^i) This in^(?M Courts is iigjit days, excluiive of the 
day of appearance ; but if the De&ndant cannot complete 
Jiis defence Vi?ithia that.timc> th^ Court, upon application^ 
will grant him fuch further time as may be requifite :* and 
by the indifcriminate indulgence of the Court he is now ia 
all cafes entitled, as of courfe, to the allowance of three 
applications ; the firft for ^x weeks, the fecond for a months 
and the third for three weeks, if he refide beyond the range 
of the Court (which in Chancery is new twenty, though 
formerly but ten miles, and' in the Exchequer fifteen) ; and 
if he refide within thofe diftances, the time allowed hiiti on 

■ * . - 

each application is a month for the firft, three weeks for 
the fecond, and a fortnight for the third ; but if he re- 
quire ftill fufdier' time, the Court will ftquire'to be fatis^ 
M of the necdSty of iqch tinufual indulgence, and geae- 
iftUy «Uiges hii^ to ent^ an Appearance with the Regifte^ 
in &[ dftj^, " fcli^r^y. ^o^fentiog^ that the Serjeant at 
ilfs^ atteodtfig ttv? Court {^ go againi^ him as in a Com- 
m^Sm of Rebellipa vetjirned n^on ift inmentus^ in cafe lie ia 
not p9t in \a% defence within the time limited by iH^ or-* 
dcr*" ^eFor. K«w.. ^3*-r-H«r^ 144. 

By the ancient Civil Law, where the libel was preferred 
to the Judge, a copy was delivered tlo the Reus^ or Defen- 
dant, who was to make his /defence in ten days; .if. 
he jTuffered this time to elapfe, the edi^um^rimum iffued 
againft him, and after teiji days more, the ediaum fecun- 
dum ; after a forther period of ten days', the edi^um pe* 
remftoriuM% and laiHy, if he flill held out for the fpace 
of ten days longer, jqdgttient was given againil him on de- 
fault; and thcfe were called the dilmiQnes, or times to an- 
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give in upon oath the matter he has ,to 6ffef 
in his defence. Of this We are now to enquire^ 

Of 



* -fwcr: But after the cftafclUhment of pirbvincial judges, ^ne 
dilaihnts were abolifiied, and die AScr or Bai^tiC upon 

. citing ^tRtust was re<|uired to enter into furety tocn(ihis 
Suit in two months, and at the fame time to deliver a copjT 
of his libel to the Reas, who fuperfcribed aii acknowledge 
.molt qI it4 receiDt; ^ter ^hich^ he. was alUwed. tWentj 
days to deliberate whether he would yield to the Afior's 
demandsj or conteft the Suit : and at the expiration of' theie 
twenty days, if no defence came io, he was prefumed to 
acqtitieiGe;. in the Plaintiff's claims and judgmeiit was given 
' aconrdijigly^— iVb'v^ 53. 5:. 3.-0^0 Uh, 3. Tit. p. ^ 

; ::Hujta| th^ i^ftittition c^our Court of Ch^ncery^ the time 
allowed by tlie Civil Law being thought too lon^/ and that 
by the Canon Law (T^erelt Wa9 appointed at the dif< 
£»etionof the Jadge) tooancertKin, tbe^vbpoenaor citation 
wiu at iirft made returnable on a day certain in Term, which 
(the whole T^rm being con0dered as but pne 'day in law) 
gave him the whole of thatTemf to (felibei^te $ at the expi^- 
' vation of which he was to put in his defence c but this being 
found inconvenient and partiaU on account of the diffe- 
i«Rt lengths of the feveral Term8> and the ditfeitnt periods 
of the Term^ at which the Subpoena might be ferved» they 
%i leng^ c^me to. the .g0iier4 rule we have aHei^tioned in 
the beginning of ournote> See /"or. /(ow. 89. 
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Qe Djbpencb to a, Suit in EoiHTv, 



THE Defendant, hs^ying appeared to the 
PlaintifPs J^ill> proceeds to defend himle^ 
ag^mit m nUegatioiis. This he may, do, ac- 
cording to the nature of his cale, by Dif- 
^^4Mmer% by JPmurrer, ^by Ple^, by Anf^^er^ or, 
laftly, by Bill exhibited agajuft the PJaiatiff: 

|f the Def^:2idant have no ii|>terdt in JChe fub- 
je6t Concerning which the Bill is exhibited,, 
(which is not infrequently the cafe in refp^ft 
Jo one pr ftt|ie.r pf th« various, pefe^dants who 
from an over-abuiidimce of catidon are fqoie- 
times made parties to a Suit ») he may avoid the 

fWntarsBmby 



The teehhidaljform i^f this ipedes o^ ^defence 

, is ufually as follows ; 

.' " . • .... 

The 

« See Rhfiardfoit v. H^Um* l Jnfir* 65* 



302 . . JL TItEATISB 0F. 

1 

^he Di/claimer of Samuel Dickenfon, one of 
fhe Difenddnis to'tke- Biil of Conipkint of 
James Willis, an Infant ^ by John WilUs, 
• his Father and ifefft friendy OotHphinant. 

• . * •* * 

Tp/s Defendant faving and referving to himpAf 
no^'y and at all times hereafter^ all tkanner of 
advantage and benefit y of exception and other- 
mnfity that can or may he had and takeny xtii t^e 
many untruths y uncertainties y infufficiencieSy vmd 
imperfeMons in the f aid Complainant' s f aid Bill 
of Complaint contained ( i )yfor anfwef thereunto:; 

*■ * • 

* - * X • • 

or unto Jo much and fuch part thereof as is mate^ 

' rial for this Defendant to make anfwer untOy he 

anfwereth and Jaithy That he this Defendapt 

doth fully and abjolutely dif claim . {12) ally and 

' all 

(1) Sc^foft, p. 115. n,' (i), 

. (2) The form w6 liare higre given is "of a Difdaimtr only, 
becaui'e that alone is the Defence wq are at prefent confider- 
-wg; Wit it i» TigWy obfeved \rf Sir J^ ib^d,:(Vlead, 
Chan. 253. and fee i Anftr, yS»} that a Dijohnmer can hardly 
be put in alone, for thoagh the Defendant may have been 
jb'ade a party by mere miftake, having never had an intereft 
ii#the fabjedt of the Suit^ yet as the contrary likewife may 
• be 
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ali manner of rights Htky intereft, and daim 
what/oever in and ta the Legacy of £.%oo in the 
Complainant^ s Jaid Hill of Complaint mentioned^ 
and all other the efiate and effeEls of the f aid 
Thomas Atkyns, deceafedy in the faid Bill of 
Complaint named y and tn and to every part 

thereof i 



r~ 



be&e caiVy a^d he maj formerly have liad an intereft wbkh 
yi\hf^. fy^^ parted wuh, th^ Plaintijf ma/ require the Dtf- 
ciaimer to be accompanied by an An/wer, as to whether that 
be the cafe or not ; and this is rendered ftill more nccef&ry 
b^ thf^ siodern foi^nv of ^ill^ in Bquity^ which requires a 
full aod^ particular aDfwer of the Defendant, not only as to 
"whether the fa^s be as charged in the Bill, but how other- 
,wife> asd in what pastkulars theiy vary ih^refcom; apd, 
confequently, there h. no ptifglainier alonie to be mpx with in 
any of the books of pra^icc. The fofm we have given 
above therefore ibouU, iji^Qen^l;^ fpeaking, be introduced 

■ ■ > 

by an avenneqt 

That ike fuid Pefendant dc^b not kitovj-fhat he tUsBtftndAnt, 

to his kuofvidedgt or b^Uify fver had, or did claim, or pretvtd^ 
to ha*ve or clain^, nor doth he novi claim, or pretend to have, 
finy right, title, or interffi of,^in, or to the faid hegacy of 
f .&00, or other the eftates and effe&s of the faid Thomas At- 
kins, deceafed, in the faid ComflainaTit^s Bill fit forth, or 
- air^ part thereof ^ fith^r by fifi, franti a/Jignf^ent, or' o^b^ 
•Wfi^ ho^ofVeXf 0^ of, iif, or to any other thf matters ofid 
thiw itt^ the faid Omplainant^s faid Bill charged and fet. 
. forth J n^r di4 this Ihfendunt ever, nor no^. dctb. intermed- 
, die or ^oncenf himfelf therein or thereabout, or in or^ about 
arr^ part thereof, in any manner howfoever : AupjhiiDe* 
fendant doth difqlaim, ^c* ' ' 
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ihereoji And thiuJiiftniatii doth deny ail and 
all manner af utdawful combmation and cmfo^ 
deracj ^jujtfyr charged againji him iff and tjf, 
thejaid Cmplaina»t*s Jaid Bill of C9mfUint<i 
, cvithouf thai awf other matter, or thing in the Jaid 
Qmfiainant*s Jaid Bill if Complaint contained 
material j^r iieceffdryfor Ithis Defendant to make 
emf^er unta^ andnat hernn and hereby weUemd^ 
fiifficientJy anjwered nnttu epnfeJSfd^ ^or avoided^ 
tr aver fed. or denied^ is true ; all which mattery 
and things this Defendant is ready to avery 
maintjoiny and prove y as this 'Honourable Court 

fiaU awardy and humbly prays to be hence dipr 

' . - • ■ 
mijfedy with his reajonable cofis atid (;harges if^ 

thi4 behaif mqfii %i^ongfuUyJufta^ 

If ^hcrc appcv qo the &cc of the Com- 
plaindnt'5 Bill '(2) any dcfcfts or objcftions 
which mar be offeree! jw bar of the Plaintiff's 

Stiitr 

(2) It is eifeniial^ in order to ftipport the fpecies of De- 
fence we are going to fpeak of, that the obje&ion be appa- 
rent upon infpedion of the Bill itfelf ; for if it be foandisd 
on matter Mors the Qill> it muft be offered br way of Fha; 
as ittfcfty p. 109. and 1 T^ j^zS. 
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SxAt } as if the BUI be fo framed as to be mfof- 
jficient. to ground a. defwitive decree upon ^ ; the 
pisifltUF apiiear by his^ own ftatement to have 
AO'inUrcft in |hc fubj^ft of thp Snjt^i die Bill 

> ■ 

Irequke '- ^ difeprery i^hicK woifkl fufajeft the 
Dt&jMlsuu to a penalty or forfeiture ( i )j or {f 
any other otge<5honable matter appear on the 
fa^\§f th Bm:{%)y iwch oiage^oD» m^y l?jr " of- * 
to the Cputt by JPmiifrer^ 



. . • i?^. Tern. Fineh $1, x F. Tv*. 449, 

(i) ^town/word -it. Sdwurdi, 2 Vex* 243* Q/ia;icr v^Hoft^ 
iofoods ^ ^- I Anftr,%2y City of London y. Ji^fie^tih. 15^ 
Bat in ih^fe tafe^he may, wi^ioitt <lMtefing(«^ pleading) 
to the Bill, iniift upon' the &ib^ xaatt^ on escqpciii[>as. See 
/9^, afid 3 Brooyn* C4.0. 3,$> .; ? . 

(2) The principal of thele e$k% are aoKedad «fid rafiiridl 
to, Mit. fikad. ^y ei/eq, and 148 ^>^^.-^-See alfo 2 JfM^. Ot 
pjf. 319.— 4 rf. tl. 480,-2 Fi K«c, 9f* 4ff9*— » AnJIr, 543. 
A want of jivifdidtion is genendly held to be good dtofe <^ 
Demurrer, and is fo fiated to be by Sir J, Mitf§rd» (PUad. 
Chan. I02*^ and fee i f. ^ezi^ .yjz^--i9mt in tt^ttdtMA v^ 
Hous et Ux. 1 Jti, 543. it wi^s faid bj Hardw. CkuL that 
t^e pefejQdani ** fhoi^d not have deinurred for want of ju* 
rifdidipn, for a I>emurrer is always in bar, and goes to the 
jinm^j of the cafe^ and therefore it is informal 4M ifpjpro^^ 
per iijk that refpe£l> for he (hould haye pleaded to the jurif- 
dt^on/' Demurrers, however, are now aniverfally allow- 
ed 
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» 

For the rcalbfls therein givcn> cj^maildsp ttit 
juc^ment of the Court, whether the Dcfei^. 
dant can be compelled to anJWer the PlaimtlF's 
Bill(i>, and is dually in the ft)lk>wfe>g fo«ii: ^ 



* ' • y ♦. 



7)4^ jfe/«r and^fhieralDtmurrtr of £<^i4 
Willis, i»»i^ Wiffiam WiMi v-^wo ^/ iA# 

Defm^ 



cd to lie to the jurifdiftion of the Court, and feemiB^ly with 
good reafon ; for it can feldoni happen (nor perha|» ever, 
if tSi« cafe be acoirately and explicitly ftated) that |t will 
liot appear uf9kthifac$ (ftke BiU^ w]»ether the^ c^ be with* 
b the ittrifiliftUn «xf thiB Coiirt. 

But it i» |a te obfervsd^ , that the fame caufes of I>enBiin:er 
will not always extend to e*very,J]^cm of oiiginal fiiU : thu^ 
Jbc iniaiice^ no DtmuFs^r i^l hold to a Bill of. Di/eoq^efy 
§ox wafU of Pairtiffs^ npr, in g^ncraU for want of Equit/^ 
^S'^fUixH^. H^ .n^er q^« {^sk^ a decree of the Court* 

( I J It is here to be obferved, that in order to <Hfcotmte« 
nance the too prevalent praftice of offering pleas in bar, 
merely to gain time, the Courts will not receive a Demur* 
rer,.{unlefs upon fpecial grounds) after Attachment with 
Proclamation has iffued againft the Defcfndant for wantof 
his appearafice or anfwer. For, Rom^ 92.— 3 Broi)n, Ch. ftau 
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. Defendants to the Bill ef Cmplamt ^ Jaipcs 
Willis, m Infant\ by his Father and next 
: ' frfend^ €emplai!»a»t. 

'^THtst Defendants by Pr^efiaiim not et^feffing er 
utkno^ledging ail or any of the matters in and 
by the f did BiU Jet forth and (omplamed of to^ be 
true i$ manner and form as the fame are therein 

- md thereby f0t forth and alleged ( i ), Jtve^ 

Watty fay fhey are advifedthat there iS W mat^ 

teir or thing in the Complainant's Jaid vill qf 

ipontpli^^ contained^ good andfufficientin taw to 

caB'th^ Defendants to account in fhtf ffoneur^ 

' able Court for the fame i %ut that there is good 
caufe of Demurrer thereunto ^ and they do demur 
thereunto accordingly ^ and for caujes of Demurrer 

••*''* J^ 



» .^ 



4$ay0u9 to pnA^ the £l9JiQttf'8 3fli^]^/JdftflHu;ttr*'^i^pto k 

could yenture^off/i Jiie to deny th^ truth of its al]egati4M4ipoii 
j^mhi ik k brentn^ an ^aUtfli^d jrule <3ff ^n^fnaest ia Ccxirts 
•pf £^qail}!» tl^ ev«cx filing ^9 which the demurrer exteidf 'n 
ljr^.j See 1 f^ex. 4a^.-~-i ff,f^fx> 78, 2.8$|. I Jnftrl u 
Jl^bQe v^^t the pra^Hce of ititroducwg the Demarrer by a 
f W<|ftaj^9Q.agWlft the truth of any of the fa^s alledged h^/ 
the Bill; but it/has no weight with the Courts and i| entirr^ 
ly uf^lcfs. Scefo/, p. 115, n. (ij. 
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Jayy that theComfUinanfsfgid BiU of CmpUint^ 
in c^Je the fame wer^ true^ which thefe Dtfen-- 
dants do in no wife admit y contains not any matter 
€/ Equity whereon this Court can ground any De* 
crecy air give the Complainant anrf relief or ajfif- 
tanceasag(tinfithemthffel>efendants{i): Where- 
fore^^mdfor divej^s other errors and defeats in the 
Complainant* s Jaid BUI of Complaint contained, 
and ^ppe^ingonthe face thereof ^thefeDefendj^nti 
do, as aforefaidy demur in law thereunto^ and 
hmnily crave the judgment of this Honourable 
Court y whether they are compellable or ougl^ to 
ptake any anfwer thereunto otherwife than as 
aforefaid'j An4 thefe Defendantf humbly pray to 

(i.) It is required, hy order efCoart, that the Demufrer 
fMcprefs the grounds upon which it is founded^ and in doing 
this it mu^ be pofitiye, explicit^ and certain, leaving qor 
tling to fttppofttion or inference. SttEd/eil v. Buchankan, 
m F* Va^ 83.«ml^Mi;4i«» V. l^gam^ l Anftr, 4, tfyid v. Front* 

If Che BeQktfnrer does not go to the v^olc BiU, it nioft ex- 
prcft to what particular parts it^ is meant to e;xtend; the 
Cottrt catmot elie determine upon the validity of the Demur*- 
rcf without reading the whole Bill.— ^P«- Hiard. Chmf. 1 Vm. 
45 K See alfo Ward, it gl. v.D.of N^tkumb^land, it al^ n 
J^fir^ 463. 
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^^ hence difmijed iJDith their cofts md charges in 
this behalf mofi wrongfully Juftained. 

A. Stainsby (1). 

But if the defefts in the Plaintiff*^ caife ^e 
of fucb a nature as that, though fufficient to 
bar the PlaintifF's Suit, they cannot, or in faft 
' do not, appear upon ^ meremfyt&\on6i the 
Bill, fuch matter muft be offered iii dtfcc Ihapc 
of 



A PLEAi 

This is defifi^ to be a fpeciat M/'wefy flicw- 

ihg or relying upon one or more things as a 

Caufe why the Suit Ihould be either difmiff- 

cd, dekycdy or barred (l)-: it docs net, like 

* a Demurrer, reft upon fefts charged in 

the 

(1) Every fpecles of Defence to a Bill in Equity* is .re- 
quited to be figned by Counfel, as evidence of its propriety 
dnd fafficiency ; but as a Demurrer alledges no fiidi^ b^c 
rtfts on matters ajpparei^t in the Bill, it is noi^ Viofi ah Aii- 
inftt, put in upon tbe oath of the Defendant 

(2) Prac. Reg. 27J and fee Mit. Plead. 177. et feq, viii 
tzi, etfeq» — where the principal cafes ^allowed to be of&red 

' by way of iHea are citetf and referred to. See alfo B^^ftr 
•V. Walleye 1 Anftr. 101, Cooke y. Twttis, lit. 4^0, Daukgny 
V. DmvoUo^, ib. 462, Routhr^ Peach, ih, 519. 



t 
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the Plftintiff's Bill, but allcdgcs other fafts to 
which the plaintiflf may reply*. The form of a 
Pfca may be thus : 

The jwra and Jeveral Pka of Edward Willis 

«fn/ William WiUijs^. two of the D^cndants 

hf tie JSm ^ Complaint of James Willis asn 

h^cM^ iy John Willis, his Father fmdk next 

ftiend Omfl^ana»t. ^ x 

The f aid 'Defendants^ by Proteftation {i)j notcon-^ 
fejfing or acknowledging all ox any of the mat^ 
ters and things in the Complainants faid Bill 
of Complaint xmtained to be irue in Juch man^ 
ner and form as the fa^^e are therein declare^ 
and fee forth^ do plaad tkeretmto -, and for 
^atife ef Plea fay (2), ehat heretofore^ and he- 

- fore 

•Sec BkkniU V. Gimghy 3 Atk. . 5 J 8 . 

(i) As the truth of the mattera alledj^^ed b/ the Com- 
plainani's Bill are underftood to be ado)i(ted .bj Jthe Sofoi- 
dant fo far as th^j are net controverted by the Pka, the 
fame proteifaition is preixed to this ipecies oi :dcfence# as 
we have before feen in refpe6t to a Demurrer ; (ee antt p. 

(2) A.plea> like a Demiirren and for a {vcm^x reafon, if 
it do ndt go to the whole BilU mail exprers^pi^rticula47 to 

wh|Lt 



J 
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fore the /aid -Cdw^luin^m ixJkiMdJ bis pr^t 
BHl $f Qon^lainf in $his Honourable CoUrt : 

. t$ 

l^hat parts it extends ; fee SalMd v. Sciitnc/ff 2 Vfz. 107, 
And every hSt and circmnftatice eflential tb render it a 
concrete ^q^itablt bar« moft be cl^afrly^ ^aimdStf,' and po- 
fitiyely averred^ that the plaintiff' may be enabled to take^ 
iflue upon its validity, 3 Atk, 70.— i /. Vez. 393. The 
Pka mtlff lilib fiie liich a« to tcfdlicfe th^ fatter pleaded to 
a fin^ point, and not coniift of a variety of drcamftaaces % 
for the ufe of a Plea is to fave time and expence : but if two 
or ntorCr hS^ might be admitted into a plea, it^would in fafl 
Dccafiom fiiat rery expeac* and. deii^ whkh th« .policy of 
admitting Pleas was intended to prevent. See, Chapman v. 
Turrnr, \ AtL ^j^. tsAWhithnadv, SrockAurfi\ i BrcAu. CA* 
€a, 4i7,*^Alro a ik 559*^^ ib. '.2$3,i*-^^^ Kt», 96.—^ 
'An4 iee B^ket v. Langlands, i Anftr. 14. Bofi y. Bi/b,ihid 
60. FreilandY. JoHts, 2 Hid /^oj, 

1%ou]|h the Plai 4^ ^irregirlar iti ks Aii^/ yet if k be 
gdod in <ijbftaace> the .Qpi£rt will jj^asout it 10 b» aAefided ; 
but that this indulgence may not be ufed for the purpofe of 
Belay, it^will be granted -only mpoh condition that the party 
mgtee toaaaeidby a Tery fhort day, and tliat heexjiilaiiii, as 
well ** how the flip happened,*' as the nature of the sunend- 
ment ; Newman y. Jf^allis, 2 Srow,^Ch> Ca. '47—2 JP. Vez, 
^5. See alfo Bope«f. Bifif. y Anjh. 60. ^aidL-^§eiandy> J^es, 
a, 407'« Akid, for the fiune purpode of preventing 4elay^nei« 
' ther Plea nor Demuriier will be received after Attachment 
with Proclamation has Iffued againft 'the 'Defendant ; and io 
too,, a 1^ moft be ^ jof^ for ;^iHfient within aight days 
after ^t is filed, or it will be prefumed to be abandoned. 3 
£row.Ch.€a,^y2, 
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fo wUy on the gth day ^February, which ^^ai 
in th^year 1752, ike Jnid now Gomplairianti 
together with John Wiljis his Father i 
in the /aid Bill named, did exhibit their 
Bill of Complaint in this Honourable Couri 
Mgainft theje Dtfindants for the fame mat^ 
tersy and to the fame effeSi, and for jhe like 
relief and purpofe as the f aid now Complainants 
doth by Ms prefent Bill demand and fet forth } 

, * . . ^ 

to which faid firft Bill of Complaint thefe De- 
fendants did put in their Joint and fevtraV 
anfwers \ and the faid Complainant theriunto did 
reply, and other proceedings were thereupon 
had; and the faid former Bill is Jiill depend^- 
ing in this Honourable Court; and the matters 
thereof undetermned, and therefore thefe De^ 
fendants do plead the faid former Bill, Anfweri 
find Proceedings, in bar to ' the faid Complain^ 
ant's prefent Bill, and humbly pray the judg-- 
ment of this Honourable Court, whether it be-- 
hoves them to make any further or other anfwer 
thereunto than as aforefaid, and pray to be 
hence difmiffed, with their reafonable cofts and 

char get 
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^ tharges in this behalf moft wrongfully /tff^ 
iained* 

A* Stainsby (i). 

■ ' ■ 

If) again, there be nothing in the Plain's^ 
tifF's Bill to which the Defendant can or 
chuics to demur I and he has no extqior mat* 
tcr which it would be proper to offer by way 
of Piea; Or if Jiis Plea or Pcniufrcr be over- 
ruled; he may proceed to controvert tht 
t^hintiff's claims by Anfvstr (a)i 

An AifswBll 

"Generally controverts the fafts ftatcd In 
the Bill, or feme of them, and ftates othier 

( 1 ) Pleas muft be figned bjr Counfel ; itt ant$, p* 1 09, n (i ) . 
Thef are put in upon the oath of thc^art^r^ or not, according; 
to the nature of the matter alledged. See Prac. Reg. 274. 

(2) Courts of Equitj'are apt> >ind with reafoil> to lode 
with a fiifpicioui ejt upon -Defendants who, hy availing; 
themfelves of everjr caufe of Demurrer or Plea> ihew an 
imwillingnefs fairly to meet the PlaintiiF's cafe : it is feldom> 
therefore, advifeable to have recourfe to thefe modes of 
Defe;ace, unlefs to prevent the expence of an examination 
of witnefles, or to avoid a4iijCfiover}r, wki^ might be detri- 

t mental 
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fads, to Ihcw the rights of the Dcfeiidant in 
the {ubjedt of the Suit; but fometimes it 
admits the truth of the cafe made by the 
Bill, and either with or without ftating ad- 
ditional fatfts, fubmits the queftions arifing 

upon 

m^nfel to the Defendant's JaU and rightful intercfts. And 
upotK this principle pf (Ufcouutenancing theie dilatory Pleas^pi 
«nd €J.cuuraging an open and manly defence, have proceed- 
ed many of thoi« cafes which we have had occaiion to- 
Xv^fer to in the preceding notes, ^d fee 3 £row^ ©4» 
Cr. 38. ' ' 

But, independejit of thefe confidcrations,, it is fometiniesF 
prudent to forego the benefit of thofe Defences^ and fubmit 
to anfwcr the Complainant's Bill > by which meanj , the De-- 
fendant has frequently an opportunity of preffing upon the 
Court by his Anfvver fads and circumftances in rebuttal of 
th« Plaintiff's claims, which coulcf not, confiftehtly with 
• the eftablifhed mode of f leadings be offered together with? 
fuch Defences; fee Mit^ Pleqd^ z/^6,^^z P. frms, I45» 
And where a Difcavery is fought, which, if complied with, 
might fubjed the Defendant to difabilities or forfeitures,. 
it may in fbmc cafes be more convenient to infift by Anfwer 
©n his non-liability to mike the difcovery, than to plead 
or demur to it in the jiril inftance ;. fee WiUiams v* Farting" 
'tG»9$ Brorw. Ck, Ca. 38, and 2 Peer fFms. 145.— 3 iS. z^S^ 
«— But it is to he obferved, that if the penalty which- the 
.Defendant might be fubjedbed to by a Difcovery, be of 
fuch a nature, as that it can. be and is waved by the Plain- 
tifii the Difcoverymuft be made, for the reafon upon' which 
th^ inddge&ce proceed* no longer then exiils^ 



/ 
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tipon the 'cafe thus made to the judgment of 
the Court^." 

- - . • . ■ 

Th^ form of an Anfwer (as referring to the 

preceding Bill**) may be thus : 

the joint and fever al Anjwers of fidward. 
Willis and William^ Willis, tmo of the 
"-lief end ants to the Bill of Complaint of 
: James Willis, ^n Infanty by John Willis, 
his Father and next friend. Complainant. 

■V 

I 

Thefe Defendants now, ani at all times hereafter^ 

Javing and referving to themf elves ^ all manner of 

benefit and advantage of exception to. ihe many 

errors and infufficiencies in tHe Complainant's 

faid Bill of Complaint contained ( i ), for An-- 

fwer 

( I ) This pt-elude to an Anfwef, Sir J. Mitford thinks, was 
originally intended to prevent a conclnfion that the Defen- 
dant, having fubmitted to anfwer the Bill, admitted every 
thing which by his Anfwer he did not exprefsly controvert; 
and efpecially fuch matters as he might have objefted to by 
Demurrer or Plea^' Fltad^ Chan. 249. And though it ap- 
pears at prefent to be entirely ufelefs, and difficult as it ia 
gqfiei^al is, to accou&tj in a fatisfaflaxy maiuieo for the miiny 

X^ common 
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r 

fwer thereunto, or unto Jo much, andjuch 
parts thereof, as the/e Defendants are advijed is 
material for them to make Anjwer unto : They 
anjwer and fay (i), they admit that Thomas 

Atkins, 



common place phrafes which obtain in our legal proceed- 
ings, framed> i^c are to prefume, when the principles upon- 
which the Coarts had been inftitutcd were but little 
adverted to, or undcrftood; yet the reafon fuggefted 
feems, in the prefent inftance, to be founded On great 
probability ; as we find that it was never introduced in the 
cafe of ai> Infant, who on account of the imbecillity of his 
judgment, was, and ftill is, entitled to the benefit of every 
exception without exprefsly claiming it.— A iimilar form, it 

is to be obferved, preceded*the Anfv;er of the Civil Law p 
* » 

*', Sub prtitefiatione de n'tmia generalitate, inept it udine, obfcu- 
ritate, nullitate, et indebita Jpecifcatione diSii lihelliJ*^ Clarke 
35. For. Rom. 90. 

(i) The Defendant here proceeds to reply to the fcveral 
charges alledged againft him in the Bill, and at tht fame 
time introduces fuch fatfts and circumftances as may tend 
to controvert, or to qualify and meliorate them. Ta 
all fuch fadts, as it is material for the Defendant to an- 
fwer, he rauft fpeak diredly and pointedly, and without 
equivocation or evafion ; confefling, denying, or avoiding 
not only the letter, but the fubftance of each charge. It is 
not enough, therefore, to deny generally " all matters 
charged ift the Bill," but it is requifite that cadi ipecific 
Charge ihbuld receive. a fpecific Anfwer : thus where a De- 
fendant was charged with having received particular fums of 

moneyj 
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'Atkins, in the Complainant^ s Bill named, did 
duly make and execute fuch lafi Will and Tejla- 
fnent in writings of fuch date^ and to fuch pur-- 
fort and effeSl as' in the Complainant's /aid Bill 
mentioned and Jet forth j, and did thereby be- 
queath to the Complainanty James Willis, fuch 
Legacy of f^. 800, in the words for that purpofe 
mentioned in the faid Bill^ or words to a like 
purport or effect. And thefe Defendant Sy further 
anfweringyfayy they*admit that the faid Teftotory 
Thomas Atkins, did by fuch Will appoint' thefe 
Defendant Sy Edward Willis ^/z^Willam Willis, 
Executors thereof, and that the faid Tef- 
tator died ony or about y the 10th day of De-- 

member y 



money, fpecified in the Bill> it was held to be infufficient for 
the Defendant to refer by his Anfwer to a fchedtde contain- 
ing> as he averred, a full account of all funis of monies re- 
ceived by him ; for per Thurlonju Chancellor, the Defendant 
is bound to *' anfwer Jp£ctfically to the fiecifc charges in 
iiht Bill." Hepburn v. Durand, 1 Brow. Ch. Ca. 503» 
But though the Anfwer mull be full and explicit, it mufii 
at the fame time be eoncife and pertinent.^ ^e Hikon v, 
P arrow. I Ft Ve%. 284. Alfo ante,^. 31. n. '(2) wbere 
the obfervations made on the rules to be obferved in the form 
of Bills, vfiM mutatis mutandis equally apply to the fubje^ 
Gf the prefent note As to Supplemental Anrwer8-*(ee A9iJ^% 
i^z,^^z Anftr. 443.—/^. 490. 
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cemhevy 1748, without revoking or alteHng th^ 
JaidlVilL And theje Defendants ^ further an- 

' /weringy fay^ that they admit that they\ thefe 

« 

Defendants y Jometime afterwards^ to wit, ^bout 
the month of January^ ^IS'^y duly proved 
the /aid Will in the Prerogative Court of the 
Archbifhop of Canterbury \ and took upon 
themfeUoes the burthen of the execution thereof y 
end thefe Defendants are ready . to produce the 
Jaid probate as this Hom^urable Court fhall di- 
reSl. And §ieje Defendants^ further anjwer-- 
ingy admit y that the /aid Complainant y James 
Willis, by his Jaid Father and next friendy did 
Jeveral times yfmce the Jaid Legacy of£. 800 be- 
came pay abky apply to theMy theJe Defendants y to 
have the fame paid or Jecured for the benefit of 
the Jaid Complainant y which theJe Defendants 
declined y by reqfon that the Jaid Complainant 
Xvas.y and ftiU isy ark infAnti under the age of 
^ 41 1 years.^ Wherefore theJe Defendants could 
mty as they are advijedy be Jafe in making Juch 
paymeniy or in Jecuring the Jaid Legacy in any 
manner for the benefit of the Jaid Complainant y 
hut by the^ order and dire^iony and under 

' th^ 



A SUIT IN XQjriTV. tij 

the fanSlion (f this Honourable Court. And 

* iheje Defendants ^ further anfwering^ fay^ that 

by virtue of thtfaidfViU^ of the . faid Tefta-- 

toTy they poffeffed themf elves of thf real and 

perfonal Eftatey goods y chattelsy and effeSisof the 

/aid Teftatory to a confiderable amount j and do 

admit that affets of the f aid ^ejiator are come to 

their hands /ufficient tofatisfy the Complainanfs 

/aid Legacy y and which ja/fets they admit to be 

/ubjeSi to the payment thereof y and are willing 

and dejirousy and do hereby offer to fay the fame 

as this Honourable Court fball direSly being in- 

demnified therein 'y and the/e Defendants deny 

all unlawful combination and confederacy in the 

/aid Bill charged ( i ), without that that any other 

matter 

(i) Since note (i) p* 33* was printed oC I have hadpcca- 
fion to pernfe a Bill, drawn by a very cmment l>raftfman, 
in which the charge of Confedertey has been purpoMy 
omitted. When the allegation is not made in the Bill> it 
can Tcarcely be nece^ory to fay that it need not be deniedby 
the Anfwer ; but I \:annot omit this opponunity to remark,^ 
that as every fpecies of nnneceflary prolixity tends to. multi- 
ply the expehce of obtaining jufticc, without answering any 
ufeful purpofe, it were much to be wifhed that thefe fuperflu-*. 
ous daufes were nniverfally expunged from our legal pr6<» 

ccedin|[s^ 
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matter orthin^ material or necejjary for thefe^ 
Defendants to make Anf*mer untOy and not here-- 
• in^ 6r hereby y meU and fufficientfy anjwered un-^ 
tOy confejfedy or avoided y traverfed or denied y is 
true til the knowledge or belief Of thefe Defen- 
dants ( I ). All which matters and things thefe 
Defendants^ are ready to avery maintain y and 
frovey as this Honourable Court fhdll direSl ; 
md humbly pray to be hence difmijfed with their 

reafonabh 
I 

ccedings- Such a praAice would be pcrfe£Uy confiftcnt with 
Ac ciilightened and fcientifiq knowledge of the prefent age, 
and, in the Author's opinion, do great credit to 'the difinter- 
eftednefs of a liberal profefiion* . 

■ 

( 1 ) This fentcnce, though fo aukwardly expreflcd as to fee 
titttarlj unintfelligible if conftrued with grammatical accuracjr,^ 
T^ intended to import a general traverfe of every thing in 
the plaintiff's Bill not particularly anfwered. **' It kcm$ to 
have obtained formery, and in ancient times, whenth^ De- 
fendant ufed only to fet forth his cafe in the Aniwer, without 
anfwering every claufein the Bill/y(//r Maccltffieliy Chan-^ 
Celior^ % Pure IVms* 87.^ and where the Bill is otherw^e 
. fufiiciently afifweied,ns now held to be iinnecefl^ary. And in 
. the cafe of Infants, whofe Anfwer cannot be excepted ta for 
infu^ciency, it is lik^wife omitted : as is alfo the previous 
f harge of Confederacy, Jnfants being, for want of difct«« 
tion, incap^bl^ of ^ n a6t of Conf^(ier^cy* ' 
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reajonable cofts and charges y in that behalf mojt 
wrongfully Juftained (i). 

G. Maddocks (2). 

Xhere is ftill another fpecics of Defence 
which it is fometimes ncceffary for a Defen- 
dant 



(i) This Petition for the cxpenccs, which the DefendsiQt 
bas fuftained by the PlaintifPs Bill, is the only Prayer vhick 
can be introduced into an Anfwer ; and it muft be obfervcd 
Tvith regret that it is the only indemnity which the Defen- 
dant can obtain for the unjuft ^nd aggravating calumnies 
which are not unfrequently made the fubjedl of a •Bill in 
Equity. The fimple expedient of requiring an Oath of the 
plaintifi^f as to his belief in the truth of his allegations, it is 
prefumed, would eflFedtually put a ftop to the prafticc of 
converting Bills into vehicles of defamation^ without fuper- 
. inducing any poflible inconvenience. 

(2) *^ An Anfwer muft be figned by oounfel, onlefs taken 
by commifiioners 4n the country, under the authority of a 
Commiilibn iiTued for that purpofe ; in which cafe the figna- 
ture by counfel is not required." Mit, Pleads 250. Sec alfo 
pofty p. 123. By the ancient practice of the Couru of Equity, 
the Defendant Was examined upon the allegations of the Bill, 
in Chancery i by one of the Mafters, and in the Exchequer by 
2L Baron of the Court. But this has long fince dev^ed on 
the Genilemen at the Bar in London, and Commiffioners in the 
Country ; and it is to be hoped without any canfe of regret^ 
Cither on the part of the Court or it's Suitors. 



«I22 A TREATISE OF 

danttorefort to, in conjunftion with one or 
other or all of thofe we have already menti- 
oned J .as where the Defendant is unable to 
make a complete Defence to " the Plaintiff*s 
Bill, without the poffeflion of fome fads 
which reft in the knowledge of the Plaintiff 
himfelfi or fome of the Co-Defendants to the 
Suit, it may become expedient, for the pur- 
pofe of procuring fuch difcovery, to exhibit a 
Cross Bill againft'the Plaintiff or fuch Co- 
Defendant (i). This Bill differs from an origi- 
nal Bill no otherwife than as arifing from mat- 
' tcr already in litigation, it is not neceflary to 
alledge any ground of Equity to fupport the 
jurifdiftion of the Court, 

« 

Thefe feveral Defences if the Defendant live 
within the range of the Court, i. e. within 20 
miles in Chancery and 1 5 in the Exchequer, are 
required to be figned by counfeli and, in ge- 
neral 



(i) " The Cro6 Bill is a Defenc0, and always coniidere4 
fo." Pn' Hard. Ci* Kemp v. Macknll, 3 Jtk. 3 1 2. 
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neral(i), put in upon the Oath of the partly, 

V 

before a Mafter in Chancery, or a Baron in 
the E;cchequcr; after which they are depofited 
in the office of the Six; Clerks of the re- 

■ • 

■ • 

fpeftive Courts, 

. ■ <^ 

But if the Defendant refidc beyond the 
range of the Cfourt, a Dedinius Potejlatem if- 
fues,(:^) to Commiffioners, appointed for the 
purpofe of taking his Anfwer at the place of 
his fefidence; in which cafe the Anfwer, or 
other Defence, need not be figned by counfel,, 

' '' as 

( I ) The Crofs Bill is, of cottife, excepted, and fee pre- 
ceding notes. An eiEceptipn is alfo to be noted in refpeA 
to the Attorney General, who^ adling by inftruiflion only, 
aiid being, perfonally a Granger to the real merits of 'th» 
cafe, ifi not required to make Oath of the troth of his 

Defeniive Allegations. 

« 

. (z) This is applied foi' by motion to the Court, and if the 
Defendant rigularly appeared to the Plainti^s Suit, and 
be not in contempt^ it is granted as of courfe ; bnt if the 
Defendant be in contempt to an "Attachment with ' 
Proclamation," the Dedimus will not be ^ued till he has 
either offered fatisfadtery realbns for his default, or an 
affidavit be produced of his inability to travel : for as the 
pedimas is grantable only by the courtefy^of the Court, 
it is v^ith reafon v^ithhetd whenever the Defendant has 
IKewn hunfelf unworthy pf foQh an indulgence. 
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as the Commiflloncrs arc held to be anfwera- 
blc for the propriety of its contents (i). 

' The form of this Com-miffion in Chancery is 
^ ' as follows: 

J Dedimus Potestatem iff Chancery to 
take a Defendant's Plea/ Answer, or De- 
murrer (2), ' 

George 



(2) The refpor^fibility of the Gommiffioners for the pro- 
priety of the Defendant's Anfwer, is grounded on the ancient 
pradlice of infer tfng the tenor of the PlaintifPs BUI in the 
Dedimus, when the Commiffioners examined the I>efendant 
'vi'va 'voc^ upon the feveral interrogatories it contained ; but, 
*' by degrees, the inferring the tenor of the Bill in the Com- 
ihiilion was d6ne in fo loofe a manner in the office, that it 
became a mere ballad, and was of no real ufe to. the parties, 
or afliflance to the Commiffioners in framing the Apfwer ; 
but was a fruitlefs and unneceSary expence,'* sBatlty v 
Ptarjbn, 5 Jti. 439, It wa« therefore aboliihed by 4 and 
5 Jnne, c. |6, 

(2) A Dedimus empowering the Commiffioners to take a 
Demurrer, as w^U as a Plea or Anfwer from the Defendant, is 
called 2Lfpecial Dedimus, but as this is more ufuaily applied 
for than the ordinary Dedimus, for taking a Plea or Anfwer 
only,IhaVe preferred iniirting the former kind; diftin- 
guifhing, however, by inverted commas, fuch paffages a% 
;ire omitted in the latter. 
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George the Thirdy by the grace of God^ of Great 
Britaifiy France^ and Jrelandy Kingy Defender 
of the Faithy and fo forth. STc? Andrew Simp- 
Ton, Giles Mahew, William Fife, and Peter 
Sandes {i)y greeting : whereas J amts Willis 
has lately exhibited his Bill of Complaint before 
us^y in our Court of Chancery y againft Edward 
Willis and' William Willis, Defendants : and 
whereas we havey by our IVrit^ lately commanded 
the faid Defendant y Edward Willis, to appei^r 
. before us in our. faid Chancery, at a certain day 
nqwpafty to anfwer the faid Bilh, Know ye that 
we have given unto youy or any three or two of 
yoUy full power and authority y^^ in purfuance of 
the fpecial order of our faid Court'"' to take the 
jinfwer of the /aid Defendant J Edward Willis, 

: * on 



(1) Any number of Comitiiffioners may be inferted in the 
Di^imus; there are feldom^ however, more than four ; two 
nominated on behalf of each party. The order of naming 
them in the Commiffion is ufually to put the Defendant's 
Commiffioners firft, and afterward^ the PlaintifPs. One 
Commiffioner on eacfc fide is fufficient to take the Anfwer, 
and if neither of the PlaintiiPs Commiiiioners attend, it may 
be taken by thofe for the Defendant. 



r 
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on his corporal OatR ( i ) upon the Holy Evan^ 
gelijls (a); " ^r hij-Plea upon his corporal 
Oathy' to he aiminiftered by you y or any three 
€r two of you ;^^^ or his Plea or Demurrer 
without Oathy' to be refpeffively made to the 
'/aid Bill ; and therefore we command yoUy or 
any three or two cfyouy that at fuch day 'and 
place as you fhall think fity you go to the /aid 
* Defendaftty if he cannot "conveniently come to 
yoUy and take his fever al AnfUDery Pleay or De- 
murrer refp^ivelyy as aforefdidy to the f did 
Billy the fame being plainly and diftinBly writ^ 
ten upon pdrthment ; and. when you fhall have 
fo doney you are^o fend the fame clofed up under 
thefeals ofyoiiy any three or two of yoUy unto us 
in our faid Court of Chapceryy without de- 
lay y 

( 1 ) Or i£ the De/endant be a Peer or Peerefs, " upon his 
p^rfoiial Honour." If a Quaker, " upon his folemn Oath 
or Affirmation," to be made before you, accortjing to the 
form and tenor of the Hatute irf that cafe made and provided. 
If a Corpofatk)D, "under the common feal of the faid 
Corporation," &c. , 

(2) If th^ Defendant be a Jew, inftead af « Holy Evan- 
gelifts," the wprds, "upon the Sacred Pentateuch or Five 
Books of Mofes," arc inferted. 



\ 
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lay ( I ), wherefoever it Jhall then biy together 
with this Writ. Tf^itnefs our/elf at Weltmin- 
ftcr, the day. of in the '^(^th 

year of our reign. 

Arden, 

Winter (2)- 



Indorfed *' By the Courts 



In the Exchequer the form of the Dedimus 

is thus: 

George the Third, ^c. To our keloved An- 
drew Simpfon, . dies Mahew^ William 
Fife, and Peter Sandes, greeting: Know ye 

that 



( 1 ) Stridtiy the return of the Dedimus fliould be regutat-' 
€d by that of the Su&fana ; as if the Subpana be made retttrn" 
able on the iirft day of a Term> the Dedimus ihould return 
en the laft day of the fame Term ; and if the Subpcena re- 
turn onr the Laft^ay of any Term the Dedknas fhouid be re* 
tumable on the iirit of the enfuing Term : it is moil nfual, 
however, to make it returnable " without delay," which by 
the practice of the Courts is ttnderilood to mean ihejlr^ re- 
turn of the enfuing Term, if it iffue during a Tflr/w, and the 
laft return if it iiTue in ti^ Vacation, It is neverthelefs fre- 
quently made to fuit the convenience of the Parties, and 
varied according to the diftance of their refidence from 

Laoidioa. 

» 

(2) The Mafter of the' Rolls, and Defendant's SixCkrk* 
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• that we have aJJignedyoUy and do hereby give ia 
you J or any two or more of you y full power and 
authority to examine Edward Willis, Defen^ 
danty touching the matters contained in a Bill 
of Complaint lately exhibited againjl him and 
ether 5 y before the Chancellor and Barons of our 
Exchequer, at Weftminifter, hy James WiUisy 
Complainant y and to make his Anfwer thereoHy 
and engrojs thg fame on parchment ; and there-: 
fore we command youy that atfuchday and place y 
or days and places y as any two of y^ou fhall ap- 
point y yoUy or any two or more of youy do care- 
fully examine the faid Defendants touching the 
fMtters afdrefaidy upon his corporal Oathy to be 
by him taken on the Holy Gofpels of GQdy before 
yoUy or any two or more of yoUy and do take his 
Anfwer thereony and engrofs the fame on parcji- 
menty and that the faid Defendant do ffgn the 
famey and do fend the fame y taken inform afore- 
faidy before the Barons of our Exchequer y at 

' Weftminifter, on the day of nexty 

ctofed up under the hands andfeals of any two or 
more of yoUy together with this IVrit. Witnejs 
the Right Honourable Sir Archibald Macdd- 

Aald> 
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nald, Knt, at Wcftminfter, the day of 

^ in the ^S^hyear of^ our reign. 

• » • ■ 

By\ ordkr of Coiirt made the fame day^ and iy the 
Barons. • , 

Etron 



The Anfwcr being duly takeii^ and fWorh to 
by the Defendant, it is tranfmitted with the Be- 
Himus to the Court, either p^rfonaUy by one 
of the Corhniiffioners, or by a 'meffcngcr, who, 
receiving it immediately from them, fWears 
*^ tjiat it has not been opened, or altered, fince 
he fo received it $" it is' then depofited and fil- 
ed in the office of thfe S\t Clerks of the Court, 
thefe to reitiain as of record* ' 



I \ 



l( the PlaintifF conceive that the adniiflions 
oi the Dfefendaht*s Anfwcr dre alone fufficient 
to fubliantiate his cafe^ and entitle him to a 
decree of the Court, he may prolcecd to fet 
down the caufe for hearing on Bill and Anjwer ; 
but if the difcoverjf he incomplete, or the al- 
kgations of the Bill be infufficicntly replied tp, 

K , " the 
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the Plaintiff may prefer exceptions to th« i)c- 
feodant's Anfwer, and pfay that it may be fen- 

9 

det^d more full and particular in the poiiits ex- 
cepted to. Theie Exceptions will be the next 
objedl of our €onfiderdtion« 



Of 



/ 
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Of Excemioms to a Ditekdaht's 

AlfSWER. 

\ ■ 

* 

IF the AirfVrer of the Defendant, when fil* 
ed, appear to be defeftive or evafive (i), the 
PlaintiflT may take advantage of fuch infuiR^ 
cicncy by Exceptims (i), in like manner ai 

*K a - we 



'v 



( 1 ) Or If Ac Pica cit Ocmurrcf of Ac Defendant be over* 
tfifed apoii kcarii^^ and tike Deftndafit ^ij^^HMnr alfo> (cvco 
by denying Combination) the PlaintifF muft except to Ae 
]>efendantS Anfwer^ otberwife he wiU not be obliged to 
amend it ; but if Ac Demurrer or Plea be to Ac whblc'Billt 

tiiif is not nftceflkrj. See 0»mf f . Turmr* Bunb^ ia5« 

* . 
(a) In moft of the proceedings which hate hiAerto been 

ttie fttbjcd of ourobfervation> we have found an opportunity 

: (of which we have frequcntl/ availed ourielves) to remark 

Ae refemblance thut gehcrall/ prevails between the pradtice 

of our Courts of Equity and that of the ancient Civil 

LaW$ but the fimilarity here fails: Exceptions to tha 

Defendant's Anfwer are purely creatures of our own i the 

Jiidtiones, or txceptiom of the Civil Law^ being confined to the 

libeUiu artkulutusj otBiil, and anfwering^ in a great ineafurCx 

jio the Pha and Dtmumr of our courts^ In truA Ac re/fok-* 

./b of Ac Civil Law could hardly admit of Exceptions, foe 

' there the Defendant was examined upon Ae charges of the 

libel> *iriva <&Qce by Ae judge^ who obliged him, on pain of 

1 Cpntumac/y 
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we have lecn the Defendant might avail him- 
fetf of Objei^ioiis to the Plaintiff's Bill by Plea 
or Demurrer 4 

The form of thfefe Exceptions is the fame m 
botir Courts, and is this ; 

Exceptions to an Answer in the Courts of 
Chancery ^h^ Excheqjjer* 

J^ Chancery- 

^Between James Willis, ^jr John Williai 
hir Father and next friend^ Complainant y 

and 



Contumacy, to give dired attd tirie^ivocal anTwefs to each 
article ; and this was formerly the pra£tice> we have before 
Ot>rerved> in our own Courts ; tde iHz&ttsm Chancery, and 
the Barons of the Epcchequer, having beeii u^ to take the 
'Defendant's Anfwer to the feveral Interrogatories of the Bill 
from his own moUth« S^ ante, p. ^2. n. ^2) . and for'. Rom, 
91. But this having f>een afterwards left to Counfel and 
ConimiffiQ»nerfl> fbmetimes proved to be fo negligently per- 
formed, ^i*toretidef the adniif&on of Exceptions neceflary in 
Juftice to $hc parti^es. 

But no Esiceptions jfnSL hold to th^ Anfwer of an Infant. 
"SeeHAfr, p. 120. n. (i). and SturJnvici v. Pargiter. Btaii* 
338. Alfo 4 Brow, CL Ca. i^6. Not to an Anfwer put 
k withoot OiUk. Hill V. £. of Bute. %.Fow.\U 
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end Edward WUlis and William Wil- 
lis, Defendants. 

Exceptions taken by the /aid Complainant to 
the Anjwer put in by the /aid Defendants to 
the Complainant's Bill of. Complaint in this 
Cau/e. 

FiTft— Ar that the /aid Defendants haDe noty ac- ' 
cording to the befi of their re/peStive knowledge y 
information^ and belief fet forth and di/covered 
in their /aid An/wer^ whether the /aid fejiator^ 
Thomas Atkins, in the Complainant' s /aid Bill 
namedy duly made and executed /uch laft Will . 
and te/iamenty in writingy of /uch datey and of 
Juch purport and effeSy as in the /aid Bill men- 
tionedy ^c. (purfuing the words of fuch in- 
terrogatories of the Bill as m not fuffici- 
cntly anfwered) ( i ). 

' . . Secondly 

y 

, r 

(i) Sec ante, p. 37. Thefe Exceptions mull Hate parti- 
cularl/, and with accuracy, the 1)011118 in which the Defen- 
dant's Aniwer is d^feftive, or thfcy wHl be. jejefted a$ yagne 
and ^^npertinent. Care fhonld alfo be taken that no point 
be omitted to- which Exception <Xbn be taken, as no new Ex- 
ceptions can aft^rwar4* be add^d. S?e Wkkins y. Prirf/. 
Butib. ^46. 
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StconSif^^For that the JdU Defendants have 
not, according to the bejl of their knowledge, in- 
'formation, and belief ^ anfwered and fet forth 
whether the faii Complainant hath or hath not, 
iy his faid Father and nent friend, apfUed to 
the faid Defendants:^ &c. &^* or bm other ^ 
wife. 

fii all which, and divers other particulars, the- 
jfdid Complainant is advifed, and humify infifts, 
the Anfwer of the faid Defendants is altogether 



tvafive, imperfed, and infujjkient: Wher^ore 
the Jaid Complainant doth except thereto, and 
humbly prays that the faid, Defendants may he 
compelled to amend the fame, and put in a full 
md fuffici^tt Anfwer to the QsimpUhumt^s faid 

— • _ »_ » 

ML 



J :i 



A. MANmHO^ 



Thde Exceptions^ like other pleadings in 

» . . ' ■ « . . . . • 

the Courts of Eqxiity, arc reqmred to be 

ligned by counfc^I^ a^ a teftificatian of their 

. - , » •- ■ • . . ■ ' ■ 

prqmetjp, and after being £uriy (xanfcribed^ 

- are. 



'«*i 
I J 

V 



9XC filed (i) m the office of the Six Ckrk$ of 
^ Court, with the reft of the p)eacting» ia the 



(i) Tlie ml* jmfcribed t>^ die Court of Cfumasy in re-* 
' ^d to die tune of fiGng gxceptioitf ta aiDefiuMlant's Ani> 
fwer is^ that if the Anfwet be pot in during Term, the Plain- 
^ ihall have iighfAzfs aft^ the expififtion of the Term; 
Wi if in a Vacation^ he fluill have till the fitme period in 
the Term immediately following. But in the Exchepur, 
^ where greater di^atch, as we formerly obferved* is requir« 
ed one of veipcft to dM Sqpreme Magiftrate, whoTe debtors 
the fuitors of that Po«rt are fuppofed to be, the PlaintiiF 
muft produce kts Exceptions within /our days afi]^ the com- 
fneficement of the next Term, after the eommg in of the 
Pefepdant's Anfwer, and let them down to be argaed with- 
in four days after they ^re filed. ^q6 Hindi, zSo* z Fonv. a; 
and fee fiifft. js^^r^i Atk, jp.*— If ^xcepdcms are not filed 
within thofe periods, the Phonti^is fuppoftd to ^^aiefce in 
the Defendai^t's Anfwer; unlefs, indeed| upon application 
to.th^ Court, he afterwards obtain leavf to file ^^tuknu9^ 

It may her^ be ob&rred;, that if die p^ndiint, together 
^th an Anfwer, hare either pleaded or demurred to the Dif- 
covny fought by the BiQ, the PlaindfF is to be careful not 
to except to the Aniwer tiU the Plea or nemuri:pr has beeu 
argued, for if he do, he admits their validity ; it would 
clfe be impoffiUe to determine wheAer the Anfwer were 
fuficient or 4iot: But this rule does not hold wher^the 
Nsa or Dejnf arret goes only to the relirf, and not to the 
Dijcoviiy of the Bill. See 3 Pare J^ms* 326. Lomi, 
JJkr. y. Eafi lt$d* Cm* u^d fee Bmktr y. Priiek§rdg 3 4^« 

38^, • 
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If the Defendant allow the propriety of the 

• . . . • ■ ■ > 

Plaintiff's Exceptions^ he muft, within the 
time limked by the courfe of the Coiirt » ( i ), 
put in a further Anlwer (2). 3ut if the De- 
fendant conceive his Anfwer to be fufficient, 
an order is, in Chancery^ obtained to have the 
proceedings (that is to fay, the Bill, Anfwer^i 
and Exceptions), referred ^o one of the Matters 
of the Court. Should- the Matter report it in- 
fufEcient, the Defendant mutt fubmit to anfwer 
more particularly, urilefs, by Exceptions to 
luch Report of the Matter (3), he appeal to the 

( 1 ) This in the Exchequer U eight days in a Town Caafe, 
and a fortnight in a country Caufe/ though furtjier time will 
Wallowed on application to the Court; , and the Author 
believes i^t to be the Tame in t^hancery. • See, hcAvever, the 
obfervations made in the cafe oi Gordon y, Pitt, 4. Brow. Cb^ 
Ca. 406. and 2 F* Fex. zjq. 

(z) Of which, in the Exchequer ^ ]|ie muft give notice to^ 
the Plaintiff. See l^ Jnftr. $6. A further Anfwer is in all 
refpedb fimilarto and con^defed as part of the firfl Anfwer; 
if,. theref(Kre» any, thing contained in the firft be repeated in 
the fecand> (unlefs it vary the Defence in point of fublhnce) 
it will \>e deemed impertinent, and ex|>unged with coils* 

. (3) Noprecife time, within which Exceptions are to be 
exhibited to a Matter's Report, feenis to be limited b^ either 
Court ; it mnft, howevet, be within a reafonable time after 
he has prepared his df^t^ or he may fefufe to receive ^m* 
See X u^r. 277. ^ 
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judgment of the Court, and obtain a different 
determination. 

In the Exchequer, the Exceptions were for- 
merly referred to one of the Barons, who 
examined into their flzfficiency, as the Matter 
does in Chancery s but that practice has been 
long difcontinued, and they are now argued '^ 
before the Court in the firft inftancc, and there 
receive a final decifion (i). 

Exceptions to the Matters Report arc in the 
following form : 

Exceptions /^ ^ Master*s Kepokt of the in-' . 
Jiiffidency of an Answer. 

In Chancery. 

Eef^/een Ja^ties Willis, by John Willis, his 
* '• 

Father and next friend. Complainant , dn4 

Edward WiUis, and William Willis, D^- 

fendapts. , 

ExcWTiONS taken by thefaid Complainant to the 
Report of E. Leeds, Efq, one of the Mafters 

of 

(1) B7 a late order of the Court, Exceptions are to be fet 
doWQ for argument at the expiration .offoor days (one exclu- 
iiye, and the other inclufive) from the day of their being fil- 
ed : if this be neglefted, they are over-ruled, as of conrft, 
&U2 Fovf.Prat,^^, 
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cf Ms Court, made in ihis Omfe, and teathtg 

date the day of ^795* 

« 

y 

Firft Exception. For that the /aid Mafter has 

9 

in and by his /aid Report ftated^ That, 6?r. 
(purfuing the words of the Report) hut the 
/aid Mafter has not ftated or Jet forth, £s?^* 
(according to the nature of the objeftion3.) 

Second Exception. For that^ &V. 

9 , 

In all ivhich fiArticulars the /aid Complainant doth 
except ti) the /aid Mafter*s /aid ^Report, and 
humbly appeals therefrom^ to the judgment of this 
Honourable Court. 

Wadman,, 

That th«fe Exceptions may not be frivolous, 
or taken merely for die purpofc of delay, they 
arc not only required to be figned by Counfel> 
bat a dcpofit of 5/. is required to be made by 
;Xhe Defendant with the Regifter of the Court, 
as a compenfation to the Plaintiff for the delay 

occafioncd 
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occafiohed in the prdgrds of his Suit> in the 
cycnt of the Exceptions being ovcr-rukd (i). 



w 

But if the Matter's Rej)oit be <:a|rf[rmed, and • 
the Anfwer confequchtly determined to be in-^ 
fufficient> Ac Defendant mxAy within Ac time 
before mentioned^ pofitivelyy, and wiAout further 
cvafion, put in a further Aniwcr to Ae Plain- 
tifTs BiU. Should his further AnfWcr be alfo 
infufiicient, k may be excepted to in Kke man- 
ner as Ac firft. But if 15 be a Aird time re- 
ported infufficient, the Defendant will be com- 
Hiitted to Ae Flett prifon^ till he put b a fiitt 
and complete Anfwer to every allegation ma- 
terial to be replied to \ and if his contumacy 
ftiB continue, . Ae Plaintiff's Bill will be taken 

p'o confcffo {%). 

/- . < 

But ^ 

(i) And if tKe plaintiff prevail in anj dbe of. the'Excep- 
tions> he will be lendtled to tlie depofit. Se^ 4 .^r^Wf Ch, 
O. I. 

(2) This 15 m cosformitj to the practice of Ae Civil 
Liw> where, if the Km$9 after three facceffive exaimnatioas 
upon the libcl» ftill perMed in giving a Vague and inc^- 
' . ^ pfcte , 
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But, in order to proceed in our Suit, it is ne- 
ccf&ry for us to prcfume that the .Defendant's • 
Anfwer was either originally fufficient, pr has at 
length become fo by amendment ( i ) ; and the 
next proceeding which occurs will be the Plain- 
tiflTs Replication ( 2 ) . 

plete Aofwer, he was detained in vinctdis dll he conformed ; 
snd in cafe of perfe vering obftinacj^ the Libel was proceed- 
ed upon as true, and judgment given accordingly^ - 

( i ) Had It occurred to us, we vA^t have before obferv- 
. ed, that the Defendant will not be permitted (on application) * 
to amend his anfwer by varying the ftatement of any mate- 
ria! y2r^# admitted in the Plaintiff's favour, but he wiU in ' 
ibme cafes be allqwed to withdraw the admiifion of z point or 
conclafion of la<w made by ignorance or inadvertency. See 
^ Vim* 334, and Pearce v. Grove, Amb. 65. 

(2) It were, perhaps, irapra^cable, confidently with 
perfpicuity, to infert in a treatife of the prefent nature 
every proceeding which the variety of circumfbances occa- - 
fionalJy attending one or other of the different flages of a 
Soit may, by pBJfihilitjy render neceffary in the progrefs of 
a ^aa(e. Such as moft frequently occur ^ve ihall endea- 
TOUT to rccoUcA as often as occafion may aifora us an oppor- 
tunity of introducbg them. And it may here, therefore, 
be noticed, that if the plainuff* perceive by the anfwer of 
the Defendant that his bill is in any refpeA defective as for 
want of parties, or otherwife, he may A^/br/ replication ob- 
Uin le^ve (as ofcour/g) to amend his Bil!. 

An 
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An iimendtd Bill muft ftate fo mucli of the original Bill as 
may be neceflary to introduce the amendments, but no more ; 
if It do^ more, the redundancies will be deepied impertinent. 
The amendment and original Bills are, to moft purpoies, 
coniidered as but one bill, and make up the fame record \ 
and the Defendant, having once appeared, need not be ferve^ 
with afrefh.S«i/tfp«fl. See Abingdon v. Butler, \ F. Fez. 210^ 
and Angerjtun T. Clarke, ibid. 250. 
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Of Replication to Defekdant^s Ai^swbr, 



IF the Ahfwer of die Defendant controveit 

the fafts charged in the Plaintiff^ s Bill, or fet 
forth new fafts and circumftances which the 
Plaintiff is not difpofed to admit (both of which 
is ufually the cafe) he may maintain the truth 

of his own allegations, and deny the vahdity of 

♦ 

thofe alledged by the other party in a Replica-- 
Hon ( I ) to the Defendant's Anfweh 

The 



(i) The Replication^ according to the modern pradice^ 
confifb of a gtmral ayerment only, o£ the truth and fuffi- 
ciency. of the PlainUfFs Bill, and as general a denial of the 
fame properties in the Anfwerof the Defendant ; but former- 
ly> if the Defendant's Anfwer ftated new fa£U in oppolition 
to thoie alledged in the Bill, the Plaintiff was accuftomed 
to reply by zfiecial ftatement of other fa£b not before charg- 
ed. This produced a Rejcdnder by the Defendant, aiTerting 
the truth and fufficiency of his Anfwer, and alledging the 
contrary of the Plaintiff's Replication. A Sur-rejdnder 
frequently followed the Rejoinder, a Rebutter the Sur-rejoin- 
der, and fo on, as long as new fads were fet for$h by one 
party, and (in order to put them in iiTue) denied by the 

other ; 
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The form of a Replication is die fame in both 
CourtSj and is ufually in thefe words : 

t 

4 Gentral Replication to a Defmdanfi 

Answer* 

In Chanceav. 

Between James Willis, iy his.^ Father and 
/ next frieni^ flaintiffy and Edward Wil- 
lis and William Willis, Defendants. 



The 



mhi 



er ; fee Prac, Ri^, 3 14^ j 1 5 • But the incoiivenieficies oc- 
cafiomed by tiiefe mnltifiu-ious pleadings <m each fide gave 
riie to the more recent practice (copied from the Civil Law ; 
(For.Jiom. 108.) of introducing fuch new pofitions as occur 
after iflae joined by Sufplemtntid Bill, Which fee p(fi. 

' But there itill are cafes where zjpecial Replication may be 
neceilary^ or at leaft s^dvifeable ; as where a PlaintiiTis deli- 
TOtts ofcontroterdng only a part of the' defendant's Anfwer» 
and admitting the reft> or where he would avoid the efFe^s 
of any improvident demands of his Bill. A form of this fpe- 
Cies of Replication will therefore be introduced in a foibfe- 
quentnote. 

It ihould be obferved^ that no Replication is to be made 
t^hcre the Defendant di/tlaims generally to the whole bill, but 
otherwife when the Difclaimer goes only to a part of the bill ; 
See Williams V. Longfellow, 3 Ati. 582. 

If the Plaintiff reply to a Plea or Demurrer, he admits them 
(if true) to be good. Parker v. Blythmore, Prec. Chtm, 58. 
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The Replication of James Willis, CofhpUinanty 
to the Anjwer ^Edward Willis j»^Wiliiani 
Willis, Defendants. 



This. RepUanty Javthg and r^etving to himfelf 
all and all manner of advantage of Exception 
which may be had and taken to the manifold 
error Sy uncertainties y and infufficiencies of the 
Anjwer of the faid Defendants {i)y for Repli^ ' 
cation thereuntOy faithy that he doth and will 
dvery maintainy and prove his /aid Bill to be 
truey certainy andfufficientinthe Law tobean- 
fwered unto by the f aid Defendants y and that the 
Anfwtr (f the f aid Defendants is very uncertain^ 
tuajivey and infufficient in the Law^ to be replied 

unto 

(i) This refcrvation 6f liberty to exdept to the Defend 
Want's Anfwer was pTol)abIy founded on the fame prefump- 
^ tion -as that which anciently fuggefted the propriety of a 
fimilar refervation at the beglnidng of the Aafwer itfelf ; 
tct ante, p, iiff. n. (ij, tffelefs, however^ as it was there 
obferved to fcp in an Anfwer, it feeihs to be moft pecaliarly 
ftttUe in a Replicatrdn; for the FlaintifFwas never fufiered' 
to except to the Defendaiit's Anfwer, after he had once fub- 
mittcd to reply to it. Prec. Chan. 58.— ^The reader will per- 
ceive by a preceding note, that thefe refervations are not ufed 
in the cafe of a|i Infant, though we. have here fetaiiied it for 
the fake of uniforntit/. 
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mito by this Repliant ( i ) j without that that awf 

tther matter or thing in the /aid Akfuoef^con^ 

tained maferioi or effeSiual in the LatO to he 

replied unto, and not herein and hereby well and 

fufficiently replied untOy confejfeiy or avoided^ 

iraverfedy ^ denied, is trUe ; all which pMt* 

ters and things this Repliant is ready to aver, 

maintain, and pto^oe as this Honour able Court 

/kail direct J and humbly p-ays as in and hy hit 

Jaid Sill he hath already prayed (2)^ 

The Itcplicition being merely ^ contefta^ 
tipn of the Defendant's Anfwer^ for the pur* 

/ L pofe 

(i) It nay appear a ftraogt incoiififteiit}r to a fiudenl 
unufed to the uncouthr ftirms of legal proceedings^ that the 
Plaintiff ihould reply to Vhat he aflerts to be " infafficient 
to be replied ttnto>'' and'ihould neverthelefs have forborne to 
except to thofe iofafficiencies^ though his Replication begiaa 
with an elcprefs decUration of hb readinefs to avail himfelf 
of every advantage : But it is to be obferVed, that the pur* 
pofe of the Replication is radrely to put in ijue by an a^er« 
tion on the one J&de> and a denial on the other> the mattert 
in qoeiHon between the parties. 

(2) The form we have here given is of » general K^spli- 
cadon ; but we have obferved in a preceding page 142^ n* 
(i) ihsLt^cial Replications are fomtimtt ntceffitry* The 
form of a Special Replication may be thai : 
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pofc of^putting the allegations between Ac paf- 
ties ctJittpleteJy in iffue^ it is not required to 
be figned by Counfcl, but is fil|d by the Plain- 



. tifF's 



T& Riplkation of J.V/, Omplainan^, to the Anfnxjtr of 
'B.^.and^.'W.Dffendants: 

This RipUant, faming and r4fervmg, l^c,for Replication tmto^ 
the Anfwtr of the faid Defendant , faiths that he this Repli^ 
mnr doth, in and iy this his Replication, nvave his dtmandr 
ef tithes of ijafter Offierrngs* demanded fy his Billy ^d 
ptetttioned in the faid Defendant's faid AnfwDer, and dees in 
no kvife, infifl thereupon <ir tegulre or intend^ any examination 
ef nmtneffes in this caufe Concerning or .refpe€tin^ the fame, 
und only infifts upon his other demands made in and hy his faid 
Bill I and that he doth and «will aver, maintain, and prove 
his faid Bill as to all the demands therein contained (except 
mfyaf'to^'thdfe herein before excepted and ivavedj to he juft- 

, and true, certain andfuficient in the lav: to he anfivered unt^ 

iy the faid Defendant, ana that the *Anfwer of the faid De- 

feifdant if Untrue, uncertain, and infufficient in the lavu to hr - 

replied Mitto hy this Repliant, for divers manif^ errors and 

uncertainties therein cmtairmd, ^without that, ^c. ; all *whick 

1»atter;s and things shis Repiidrtt is ready to aver, maintain , 

and pron/e, Jts this Honourable Court Jhall dire 3,. and pays 

eu in efnd bjt his faid Bill he has already prayed, except as 

-herein before except ed» 

■# 

A. Mantning. 

A Special Rcplicatiotf mctft fee figned by Counfel 5 and if 
it be ir«pgularly framed, or co^^n matter not in the Bill, 
it may be demurred to. See G0o^IIqv3 v. Uarjhall, i Ch. 
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tiff's Clerk in Court, as of courfc, on receive 
ing inftruftions for thit purpoft (i).*— The nefl 
proceeding in a Suit is thp Rejoinder of the Dc- 



;^ fendant. 



La 



Op 



(i) In Chancery f the Keplicadoti nuft be filed vnAm 
three Terms after the Defendant's Anfwer; and in the-£x* 
chefuer, formerlj the ntxt, bat now the fame Tenn. The 
rule in Chancerj appears to be derived from the C/W Law»^ 
by which, we have ieen> the jf^orvrRs obliged to proceed ia 
his Suit within t^o months, or have his Bill difiniffed ; .but 
that in the Exchequer feems more conformable to the ancient 
Common Law, where, if the Defendant did bot reply within 
the next Term after the Plaintiff's Plea came in> judgment 
o^ non fros vf^s awarded againft him._ See. For. Rom> lij* 
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^ O^ ttlJOIND£R TO A PLAINTIFfV RbpLICX- 

TIOK. 

THE PlaintifF, having filed his RcpUcatbh,. 
proceeds to ferve the Defendant with a Sui-- 
pana to rejoin ( i ) and to join in Commiflion 
for the examination of witnefles^ 

The 



(i) l*Ke Suhpana to itjdh anCWjers to a fimilar citation 
UX the Civil Law> which clofed the litis conteftatio ; and t&e 
feafon given by the Civilians for its introdudion was pro- 
baUj that which occafioned it to be adopted by our Courts 
chF fiqaity> namely, that unlefs the Defendant were cited pre- 
iriotts to the esaminatioh of witnefles> the r'iceptio ttfiium 
Would be a mere nullity, as the Defendant would have no 
epportmuty of enquiriitg inior their credifaality, . or of co- 
czamining them relative to 'the fadb thej were to fupporti^ 
vhich night poiTiUy bring out circumftances in his favour > 
but it' W8( not neceiTary witk them, nor is it with Us, that 
the Defendant fliould appear to the Citation, becaufe, as it 
is a procefs entirely in his favour, he is left to avail himfelf 
of it or not at hjs diicredon. The caafe^ therefore, is com- 
pletely at i£ue upon the mere &rvice of the Subfetna, and no 
Rejoinder ts^ in general, actually filed. And, indeed, S«v 
J. Jilyll ktms to have held> that the caufe was lufiiciently 
at iiTue by the Replication, ** for the liFue is offered by the 
iDefendatnt't traverfe, and a Rejomder is only a fidion of ^ 
Court." Rodnfj V; Hart, Mof. 196. 
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/Th$ form of this Subpoena is, in Chancery^ 
precifcly the fame as the common Subpoenal 
ad rejpondendumy and returnaUc and ferved in 
the fanje manner ( i ) i but in the Exchequer the 
form varies by i!xprefling the caufc of dtation 
— M ' . 

Suhpcena to Rejoin in M^ Exqheqpeh. 

George the Thirdy &c. To Edward Willia and 
WilHam Willis greeting: We command and 
ftriRly enjoin yoUy that atl excufes apart y you 

'Appear befoiy the Ba^ms of our Exchequer 
at Weftminfter^ c» the -' day of 

nexty to rejoin to the Replicatim 
^ James Willis, lately made and fled to your 
Anjwer v and this in no, wife omit under the 
penalty of X^^ipOy which we JhaU caufe to he 
levied upon your ^oods and ^att^lsy, lands and 

tenements, 

(i) See ante, p; 6i, it ft^. The ancient praAke in re-* 
fpeft to the return and fervice of the Subpdna to rejoin may 
be'ften. For. Rom* tzz.'^Toth. zo. The prefent mode is to 
apply to the Court by Motion to hitve the Saipana made 
re^rnable imme<Uately, and that fervice on the Defendant^l 
Clerk m Court may be deemed, good fqrvic^, ', 
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ientmentSy to cur ufe, if ycu negleS this our 

frejent Cfmmmd- Witnejs'^ ^c. 

Eliot, 

No IndoHement-^But labelled^ 

♦' To Edward Willis^ to rejoin to the Rcpli-. 
cation of J/tmss H^illisy lately filpd to yoyr 
Anfwcr." 

4 

• TK^ Rejoinder (when ufcd) affcrts the truth 
4nd fufiicicncy of the Defendant's Anfwer, and 
avers the contrary of the Plaintiff's Jleplication 
in the following form : 



//Rejoindbr ^ a Defendant ta the Plaintiff's 

Replication. 



the Rejoinder of Edward Willis and Wil- 
liam Willis, Defendanisy ta- tJ^ Replication^ 
of James Willis, an Infant^ Complainant. 

♦- < * 

tfoiESE Defendants yfaving and referving to them^ 

JeheSy fever ally y all ' and all manner of benefit 

md advantage cf Excepim. which may be hade 



J 
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f^ taken to the many mcertainties, imperfeStU . 
ms, and infufficiencies of and in the Replication (f 
the. /aid Complainant, for Rejoinder to thefame^ ' 
^0 fever ally fay (in aU and every matter and 
thing as in ofd by their f aid AnftJoeY they have 
faid) thity will fever ally aver, juftifyy maintain^ 
md prove their f aid Anfwtr in all and every 
matter y claufey fentence^ article^ and allegation, 
therein contained y to he juji and truiy Oftd cer^ 
iain andfufficient in the Law to he replied unto^ 
in fuch fort^ manner ^ and form, as in their 
faVd Anfwer the fame are fet forth and^ de^ 
flaredy and that the faid Replication is very 
mtruCf uncertain^ andinfufficient in the Law ta 
ie rejoined unto py thefe Defendants i toithout 
that thaf any 4)ther matter or thing in the faid 
^^lication contained tnatertaf er effe^al im 
the Law to be rejoined unto by thefe 'Defendants' 
and not herein and hereby well and fufficiently 
rejoined untp, confejfed or avoi4pd^ traverfed or 
denied, is true T all which mat tens and things 
thefe Defendants are ready to aver and prove ^ 
4S this Honourable Court /hall award and di^^t 
reS I and thefe J)efendfmts pray, as in and by 
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their /aid 4nf^er they have already Jeviratly 
frayed. 

The caufc beiqg now completely at ifluc, 
the parties proceed to prove the fcveral alle- 
gations contained in their refpeftive pleadkigs, 
by the examination of witneflcs 5 which will 
therefore be the pe^ fubjeft of pur enqui^ 

(i) In a former page, where we fpoke of Institutin'o 
'41 Suit in Equity, w» noticed the feveral kinds of 
Bills by which fuch Suit might be commenced ; antl in an 
hlfiorical treatife of^ this nature, thofe were, perhap, all 
that wc could with propriety have there introduced : jjut, 
befides the original Bills, by which a Suit may be inftituted. 
there are others of an a^feiliary nature, by which it ma^ 
be added to, continued, or revived, ^s circumflances may 
render necefTary, Thefe, arl/ing between the original 
inftitiition and iin^I detent^inatipn of the Suit, may not im-f 
|>roperly be denominated interlqcutory Bills, smd as thejr can 
in no wife become requifite till after iffue be joined between 
the parties, prior to -which, (ag^-eeabty to the praf&e of 
the Ci<uil Law) any defcft in- the ^oit.may be remedied by 
amendment, this feems to be the moft proper place for ad- 
•yertiag to them. Thefe fpecies of Bills, are 

I- A Supplemental Eill, which is ufed for the 
purpofe of fupplying fqmc irregularity difcovered in the 
^rmation of the original Bill, or in fome of the pro- 
ceedings upon it ; or fome defe^ in the Suit, arifing frorii 
f Vei^ts ha|>|>ening iince the points in the original Bill wptt a( 
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ifliie» an<} which gives an intereft toptrfoxis rot parties to the 
Suit. (See i Jik. 291. ^/ii</,, 133, 217, 370). This Bill, 
after reciting the original Bill, and the proceedings which 
have been had upon it, the circum (lances which rehder the 
Suppleoiemal matter neceflkry, and the refpefl in which 
the ftate of the caufe and of the parties iK varied by fach 
circumftance, proceeds ; 

fo thfend^ therefore, that the JaiJ E W: andW, W. may fe* 
iferally anfmer allimd e<very the matters and things herein he* 
fore charged by. <iuay of Svfplement ; and that they may dif covet 
and fet forthy 15 c. And that your Orator may he relie'uedin 
thepremifes^as the nature and circumftances of his cafe may re^ 
^uire, • May it pleafe your Lordflup to grant Subpoena, ^c, 
(as in the original Bill.) \ 

\ 

If the Suit> by any event fubfequent to the inMtQtioa of 
the Suit, become abated|, it may be renovated 

2. By Bill op Revivor ; and if the event, occafionin|; 
the abatement/does not scffed the intereft tranfmitted, in fuch 
a manner as to make' it fubje^ to litigation in a Court of 
Equity^ the Suit may be continued by Bill of Revivor meraJ^ $ 
this, after fhprtly fetting forth thp original BUI, and proceed- 
ings, the Abatonent, and Title to revive (See For, Rom. 2io» 
Com* Rep, 590, 3 P* Wms. 348.) prays 

30 /fc end therefore, that the f aid Bill, Jnf<weKt and otkfr pr^ 
ceedings thereupon had^ may fl and revived againfi thifaid 

. B^endaiUSi and be. in the fam$ plight, fiatt, and cQvdkknp. aSy 
* the fame nji^ere in at the time of ^ Abatemint thereof', Matf it 
pleafe your Lordjhip to grant ut^ yowr Orator his Majefy^s 
moft gracious Writ o/'Subpoena ad Revlvendum, to be direSed 
to thifaid, 15 c, commanding them refpeSively, at a certain day, 
and under a certain pmn, therein to he limited, perfonally to be 
$ndapfear before voter Lordftip, inthi^ Honourable Court, then 

4aei 
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• a^d there tojbemi amfe, if caufe then he, why the fatd Suff 
and proceedings fo ahaied, as aforefaid^ Jhould not be revived, 
and he in the fame plight, ft ate ^ and eonditim^ at the fame 
iveri in at the time of the Abatement thereof: and, that your 
Orator may be further relie^ved in all andjtngtilar the prepifes,, 
as to your Loujhip may feem meet, and his cafe may require : 
and your Orator Jhall ever pray, l^c. 

And Ihould the event, which occafions the Abatement, be 
accompanied with other circumftanccs neceffary to be ilated 
to the Court, in order to obtain a complete decree, fuch cir- 
cumftances muft be ftated to the Court, b/^ way of Supple- 
mental BilU added to the Bill of Revivor. 

^ » 

To a Bill of Revivor the Defendant muft ftiew caufe in -^8 
days after Appearance, or the Suit willl fland revived as of 
powtie, 3 Peer Wms. 348* ^ ^^ 

But if the Abatement of tl^e Suit happen by an event 
which may ocpaiion th^intereft tranfmitted, to be contelled in 
a Cour^ of-Eqdty, the benefit of the §uit cannot be obtained 
by a Bill of Revivor eo nomine^ but muft be fought by 

"S-Aft ORIGINAL Bill /» the nature of a Bill of Rfr 
vivOR. (See 1 J&^. Ca.Ahr* t, 1 Cb, Ca, 174. i Fern, 426. z 
ib, 548.^ It is faid to be original mtrtlj for want of a privity 
of Tidebetwecn-the parties to the former, and thoft to the lat- 
ter Suit, and when the validfty of the altedged trranfmiffion of 
intereft is eftabliihed, the Suit is in the fame fitaation as it 
would have been by Bill of Revivor merely, in cafe the efta- 
blifhmentof fuch intereft had been unijeceflary. 

Thi« Bill, like the Bili of Revivor, Hates :thc origiaal Bill . 
and proceedings^ the Abatement, and the manner in which 
the intereft of the party deceafed has been tranfmitted^; an4 
it muft likewifc charge the validity of fuch tranlmiffion, and 
^te the rights which have accrued by it. See Mit. Plead. 88* 
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If, again, the intereft of a party % the Suit be, by any 
^ent, wholly determined, and the property become vefted in 
Others not claiming under him, (fee 2 £^. C«. ^^r. 3.) the 
benefit of the original Suit cannot be obtained by eith^cr of 
the laft mentioned Bills, but by 

4. An (ORIGINAL Bill in the nature of h Suppl-emen- 
.TAL Bill. Thig, Bill muft ftate the original Bill, and the 
proceedbgs had upon it ; the *event which caufcd the Abate- 
ment of the Suit/^and the manner in which the property in~ 
difpute has become veiled in the perfon entitled; fhcw the 
^equitable grounds upon which the parties are entitled ; ihew 
the equitable grounds upon which the parties are^cntitled to 
the benefit of the former Suit, and pray the decree of the 
Court, adapted to the nature of the PlaintifF^s caic. See Mit, 
Plead* 90. 

A Bill for tVs purpofe feems to differ from an original 
Bill in the natute of a bill of Renn^vor, in this, that *' upon 
an Original Bill in the nature of a Bill of Re<vivotf the benefit 
of the former proceedings is abfolutely obtained, fo that the* 
pleadings in thc^rfi canfe as al& tlie depositions of witnefiies 
(if any have been taken) may be ufed in the fame manner as 
if they had been filed or taken in the fecond canfe, (i Atk, 
89^) and if any decree has been made iivthe firft caufe, the 
fame decree will be fiiade in th^ feootid caufe, (2 Vem. 548,, 
672. I Eq. Ca. Jbr.%i). But in the cafe of an Original Bill 
in th« nature of a Sufplemetftal Billf a new Defence may be 
inade ; the pleadings and depositions, though ufed to fonie 
purpofe, cannot be uied to the fame extent as if filed or taken 
in the fame cauie, (fee Prec. Ch. 212) and the decree, if any 
has been obtained, ** is no otherwife of advantage than as it 
inay be ai^ inducement to the Court to make a funilar de- 
cree.'' Mr/. Plead. 68. Se^ alfo Coke v, fountain, i Vem^ 

Op 
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Of the Examination of Witnes$es, 



I N the feveral proceedings we have hither-, 
to had occafipn to enumerate, as applicable to 
our Courts of Equity, the reader lias p<;rccived 
a great refcmblance in Jubjiancey though gene- 
rally a' difference in formy to thofe ufed in our 

k V _ _ _ 

Courts of Common Law. But in the Exa* 
mination of WitnejQfes, a material difference . 
prevails, both in form and cffeft. The Exa- 
mination in Courts of Law being ore tenusy in 
the prefence of the judge and of the Court, and 
impromptu at the time of trial i whilft that in ' 
the Courts of Equity; agreeably, to the Civil - 
Law, is condu<Sled in privatey and upon Inter- 
rogatories, or queftions in writing, previoufly 
framed for the purpofe ( I ). 

In 

\ 

(i) The waiters upon oar Comaum Law never fail to ap- 
prife the ftude^ of the fuperior advantages of the former ta 
the latter mocte of examination : their remarks are certainly 
founded on reafon ; and they are fandioned by expe-^' 
rience. h^^, private and fecret Sxaminationi tak^n 4lowfl^ 
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In Chancery y if the witncfTes f cfidfe within 



20 



in writing before ^n officer or \nt clerk, (the^ obfcrre) 
a witnefs may frequently depofe^ what ihame or the appre- 
hen^on of immediate contradidion, wonid prevent his tefti- 
fying in a public and folemn tubunal, and in the prefence of 
the witneffe* of the advcrfc party .—That an interefted or care- 
lefs fcribe may, in the Courts of Equity, by dreffing up the 
degofitions in his own words and language, make a witneft 
fpeak what he never meant ; whereas, at the Common Law, 
he has an opportunity to correft or explain his teftiq^ony, if 
eitherhemifapprehendedthequeftions put to him, or his an- 
fwer be mifunderftood, or his jneaning attempted to be per- 
verted.'— That the very manner of the witnefs giving evi- 
dence is not unfrequently a'fufHciept indication of the truth or ^ 
falilty of his teilimcHiy, an advantage entirely loft in the Courts 
of Equity :* To which may likewife be added the age, qua- 
lity, and other circumftances attending the perfon or iituatioa 
of the iVitnefs, which are. of iniinite ufe in enabling us to 
form an opinion of hi» veracity. — That the occafional quef-' 
tions of the judge, the jury,* and the couzifel, propounded to 
the witneifcs on a fudden, often (in the language of Sir Matt^ 
Hale) " beat and boult out ^e truth," which might have 
been fuppreiTed in deliyering his evidence under a formal 
fct of bterrogatories» prevignfly framed.-^Nor is the pre- 
fi»C^ of the judge, ks Sir William Blo/ckftone obferves, a mat- 
ter of iinaU importance! forl)efide$ the refped:and awe withr 
which his prefence will saturally infpir^ the Mjitneis, he is^ 
aUe, by ti(e and experience, to keep the evidence from wan^ 
deling from the point in liTue. See 2 Hale Hift, 140, 3 Bloc. 
^^^* VI %* I'l^c ancient RoiBaii law, as a^j h^ colle^d 
frem ^ntiUan (fe^ Inft. Orat* L j. c. 7.) feeilis tor have been. 

. con* 
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20 miles of Londen (i), this Examination is 

taken before a public officer, appointed by the 

Court for that particular purpdfe -, but if they 
refide beyond that diftance, a Commiffion, or 

Dedifnus Potefiatem^' \s granted to four -Com'-- • 

miffioners 

couformable to that of our Coirmon Law ; and it would be 
far from an incurious or uklt^s enquiry, tb trace the fleps 
by which fo important a variatioii from the original and; ap- 
parently, more wholefome pradice was cfFe<^cd, jind the rca- 
fons by which it was produced. It is, however, by no means 
the only inftance to be met with in hiftory, of the wifcft in- 
flitutions degenerating from their original eftablifhmcAt-; 
. frequently by the interefted policy, and fometimes by the 
negligence, of the foveteign or the legiflature. 

This mode of examination by written Interrogatories, is, 

perhapS; the mol! exceptional part of the Cbnftitution ©four 
Courts of Equity, and, it is feared, liAs 'not unfrequently 
been the means of 'iheltering from juftice frauds which' 
would have been "defefted by an oral Examination. It wasr 
formerly, however; carried on in a manner which rendered > ' 
it fomevi^jat' lefs exceptionable than it is at prefent. See ♦ 
^ofi, p. 159'. n. (2). • 

« 
I * 

{iy The common range of the Coart of Chancery^ we 
have Jbeforp feen to be ten miles^ and this is the dlfiance li- 
raitcii by the, Cw^r/' in rcfpedt to ithe Examination of Wit- 
nefres> (fee t)rd.K^k9n. 109} ; but inpraSice comnifiioss are 
. feldom applied for^ unlefs the witnefTef refide a^leail so miles 
/rom Lcn4on, as the expence of the Comsuflioii, when the/ 
fe£de at ale{5 diilance, is>fdund to exceed that of a perfonal. 
attendance before the Examiner, 



>' 
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Hiiflioners (two nominated by each pa^ty) (i) 
authorizing them to take the depofitions of the 
feveral witncfFes, at the rcfpcftivc places of thciir 
refidence (2).^ • 

la 

fl) The nfual way of naming comSii^oners, \i for the 
PlaintiiF and Defendant to produce refpeifthrely four names, 
and each party ftriking out two, the remaining four are^ 
appointed commiflioners. If, however, either of the parties 
objedt to all the four named by the other, the objedling party 
may move the Court that other fbiir may be iiamed in their 
ftead ; or if either party refufe to ftrike out two names, the 
Couriitfelf,, on Petition, will, do it. See G//. 126, 135. 

(2) We obferved, in a former page, that the Bills or Peti- 
tions of Suitors, in our Courts of Equity, were anciently pe- 
rufed 'by the Court itfelf, previoufly to their being filed, and 
the Anfwer of the Defendant taken by* one of the MAers or 
Barons ; but that the court afterwards became fatis£fed with* 
their having been perufed or taken by a pmdifing barrifter 
or<:ommiffioners. In refpeft to the Bill anll'Anfwer, no ma- 
terial inconvenience, perhaps, arofe from this deviatiqn from 
the original practice ; biit a fimilar remifihefs was unfor- 
tunately fufFered to prevail ia the Examination of witneifes, 
which were formerly queftioned m^oa 'voce upon the fevetal 
Interrogatories, by the Matter of the Rolls in Chancery, and ' 
by one of the puifne /Barons m. the Exchequer. • This.pradUce, , 
if revived, would, I -apprehend, much weakeft theobjeft ions 
urged by jjie Commentators on our Laws, ai^, mentioned in 
a preceding note, againft the ^prefent mode of Ex^na- 
tion in.Equity. See ante, p. 45, n. («). p. 12!, n. (2). p. ^ 
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In the. Exchequer the range of Jic Couft^ 
withia which wimcfles arc examined in London ^ 

* 

is only lo ■ miles -, and the praftice there dif-^ 
fcrs from that in Chancery, likewife^ in this, 
that in Chancery there is but pne Examinejr 
appointed for the purpofc of examining all 
Wimeffes, refident within the Circuit before 
mentioned, whereas, in the Exchequer, each 
Baron has his own fwom officer for taking fuch 
Examinations ; and the feveral Barons have, 
moreover, authority to take Examinations per- 
fonally before themfelves ; which authority is not 
confined to the ordinary range of the Court in 
granting Commiffions, but extends to any part 
of the kingdom. . 



The form of a Commiffion is in Chancery as 

follows: 



yf Commission /(?. Examine Witnesses in 

Chancery. 

George the "-thirdy by the Grace of Gody of Great 
Britain^ . France^ and Ireland^ King^ Defender,. 



y 



\ 



^ Ml? F<«VA,. and Jo forth. To Samiicl Jokn- 
fon, yisfdk. fed^fds, Williattl Mafoh, ««</ 
Vitcr W^ty greeting }. Knew ye that ive, i» 
coi^fideni'e of -you^ prudmce and,^Mtty, have 
anointed J Wy mdby tbefefrifents do give unto 
youy any three w twi^ of you ( i ), fui$v6oer and 
auMri^ Mgmtly fa ekamine aU tVttneffes 
tuhatfoemr-i upm cerfabi Interrogatories to be 
ex^iied tn youy as Well on thi fart of Jainci 
Waiis, Complainant, as m the part of ^mxd 
Willis aia WmiiihWiBisi Defm^ts {2), 
or either ef thefn ; and therefdri we command 
youi divf three & foobbfyoUy ihai at ^iai» 
days akHplaces^ ih he appoikiiii by you for that 
purpofey you do. tdt^i ihe,jm WitH^es to come 

r ■ t 

before yoUy aHdthen and there ixamine each of 
them afartj upon the f aid Interrogatories^ oh 
their reJ^eStive corporal Oaths, fr^ iahn hefork 
you, any three or two of you, i^on the f^ 

M Evangelifts 

( 1 ) If there ()e feVeral Defendants, who have appeared hj 
different clerks in Cooit; anj two or more of you'' is in<« 
fcrtcd inftead qf *' any three or two of you.^' 

(2) If the Comitiiffibn be ol>tairie«ton the part of theDe" 
feadatit> this order pf namiftg the pai^tiei is rererfed. ' 



\ 
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Evangetifis ( i ) ; and that you do take Jack their 
' Examinations, and reduce them infp ivriting on 
parchment ; and when you Jball have Jo taken 
tkmi you are to find the J^me to us in out 
Chancery^ without delay (2), wherefbever it 
Jball then he, clofid ufy and under yourfials, or 
thefials of three or two %f youy diftjmSily and 
plainfy fit forthi together with, the fiUd Inter- 
rogatories, and this Writ: And we further 
command you^ and every of youy that before you 
alt in J or be prefent at. thefwearing or examin- 
ing any Witnefs or . fVitneffeSy you do federally 
take the Odthfirfi/peeified in thefihedule here- 
unto annexed (^3)', and we do. give you, any three, ^ 

■ 

two 

(1} Stee ante, p, i2^j n. (i ki.)' 

(z) A Commiifion mij be made returnible (fti a general 
fetuni 6sij, oir on any 6Aj certain in Term, or ** wickeat 4t' 
laj i" in which laft cafe, if it iffue in Term, it holds to the firft 
return of the ne±t Term ; and if in the Vacation, to the hA 
retuni of the fame Tenki. See 3 Jtk. 593. 

(3) The form of iiia Oathi as annexed to the fch^ule 
referred to^ is this : 

Y(mfi>alU according to tie heft ofyout^Jkill and knowledge ^ truly t 
faithfully t and withoui paHiality fo aty or either ofthefattiet 
in this Canfif, take the Examhtati0ni and dtfofitient of all and 

every. 



« i 
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\ 

hvo; or ons of you full power and authority 

jointly^ vr/evet'ally^ to adminifter fuch Oathi to 

the rejl or any other of you^ upon the Holy 

Evangelifis ; apd we further command that alt 

* . . ^ 

and every the clerk or clerks; employed in tak- 
ingy writings tranfcribing, or iHgroJJing the 
^ defofittonot dipojitions of WitnepSyiohe ex- 
mtned by' virtue, of ihefi ph/entSy fhally before hi 
or they be permitted to aH as clerk or clerks as 
aferefaidy or he prefent at Juch examination^ 
Jiverally take the Oath lafi Jpecified in the f aid 

« 

fchedule annexed^i): and we alji give. you i 

Mi. or 



tvi)y Witnefs arid Wltnefis, froductd and ^imtned fy ^virtue 
tfthe CommifftOH keriunt^ an$exed, upon ihe Interrogatoriei 
it&iX) froduftd and It/t *with youi And. you Jhall not ftiili/k» 
difilofif or^mgke knonjunto any perfin or perfpnl ^k(Mfof*uer, 
etfcfpr it) tk$ clerk ^ clerks lyyon employed,, and.Jhhorh to/ecre" 
cy in the -exioaion, of thit, Commifficn, the contents tf all or 
at0 of the depofkions of the Witnejfet, or 4«y of them, to hi 
taken hy you and the other Commiffioners in thefa^d Commif 
fion named, or any of them by irfrtu» (f the f aid CommjJJion^ 
until pubficatitn fifall pafi hy rule, or order of the WgJi Court 
of Chancery, 

( I ) TKis Oath J^ as foHovifs t-^fou fiutll truly, fiithfulfy, and 
fwithout fai'tiaUty to any cr eithir of the fartiei in this Caufe, 

"* • • lake 



\ 



( 
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or any one of yoUy full power and authority , 
jointly and fever ally t to edminifter fuch Oatk 
to fuch clerk or ckrksy upon the Hoiy Evange- 
lifts. Witnefs omfelf at yfiAmw&tr, the 
day of in the 3 6th' year of our reign. 

Arden* 

« 

Indotkd '* By order of Court." Winter.. 

I^bcl- — 2V Samuel Jo^nion, Mayot Edwards, 
William Mafonj and Vtttt WzmCy Gents. 

r 

any three or ttpo of them^ t^ emtiiine Witkeffesi 

.^ as well Of the part of James" WSKs Plaintiffs 

aftm the part of Edward Willis tfs^^Wilikm 

• Waiis 



A«r« and 'write do^iit*ranf<riht tndmgrap, tfu ^epofitiau of 
0U and eve'ry Witntf* emd^W^eS" t^"^."^ mdtxamiitd by 
thtOmmpntHi or/wf «ftf>cm named in the Omfi^whm- 
«,« a^tnextd, asfarfbrth asymm; dWiSid mO^-.mtlvti h 
' thtfmd Commiffioutm or atty of tfitm, to tah,- imtH* Aw», f 
Hngroft thefaid dtt^umH or «»r ffthOt | tmdymJhJl not 
puhlijk, dtfchft, 'or «Mie*>i»«« /• <»*)r^y»« or P'>f'»' «^«'- 
foe-ver, iht cmttnti ofM or awy rf the tep^Km of the i»ii- 
ntjfes, or OK, ofthem^tohe taken, 'ojntedtwn, trtmfcriied.or 
ietgr^ed, if y(M, or nuheretejqufifollbave recot&fe, «r *« '» 
My tm/ipri-vf, until palliation Jhall pafs by. '■"^^ '^^ order of 
the Hi^ Court of Oumctry. The form of this, and the pre- 
ceding Oath, were prefcribcd by Lord MtKcUfftld »xA Sir 
J. Jekyl. See Ord. Cane, Z07. 
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WilUs IkfmimttSj rttumfihle without delay m 
^4. Jays notiu t^ the Dtfcndants^i). 

Arpev. 

WlKTSR. 

In the Etcche^uriiA foitli is thus : 
^Commission /^ examine fFitneJes in the Ex- 

CHE^qiTER. 

George the Thirds iSc. To our beloved Samuel 

■ 

Johnfon^ |i^ayot Edwards, William Ma- 
fon, and Peter Warne, greeting: Know ye 
that we give toyou^ or atry two or more of 
yoH{2)^ full power and authority to examine cer- 
tain Witneffes upon Aterrogatpries to be exhibited 
before yoUj or <ppr two or more ofyouy ifs well on 
the part of James Willis, Complainant ^ as on 
the behalf of Edward WiUb and William 
' , Waiis, 



( 1 ) This W9l% die ancient notice of trial in a caufe at law, 
and from thence taken— /*0r. Rom. 126. If, however, the 
f onuniffion iffoe in Egfitr Term, and be returnable in Tri- 
nity * ten days notice i9 held to be iiifficif nt on account of 
$ki fhortnefs of the Vacation. 

(2) &ceantif p« 161, n. (i). 



Vs 
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WUlis, Defendants (i) ', and therefore' we 

* command yquy that atjuch ddy dndplacey or days 

and places^ as any txvo or more of you ftiedi 

appoint y yoUy or any two or more ofyouy dofum- 

mon the f aid Witneffes to appear before youy and 

do cartfulfy examine them and e^ery of them 

each fepairately by himfelf or herfelf upon the 

faid Interrogatories y on their reJpeEtive corporal 

\ oaths y to be by ttiem feverally taken on the Holy 

Qojpels ofGod{2)y ^eforeyouy or any tmo ormor^ 

. 0fyouy and do take t^fir ^^e/itions thereupon, and 

engrqfs them onparchmenty and dofen^ thefamCy 

faken inform afprefaid, before the Barons of our 

f^xchequcr tf/ Wcftminllcr, on, fcfr.(3) clofedup 

under the hands a$djeals of any two or more of 

» yoHy with the faid Inierr oratories and this Writ : 

• • • 

^nd we further command you, tkat befgre any one 
of you fhall proceed to .^d^mfter ofi o^th to any 
of the faid lVitne£eSy or to examine any of them^ 
pr be prefent at anyfuch Examinationy youfhall 
take the oathfirfi mentioned in the Schedule here- 

unt4, 

(i) %tt anient p. i6i,i); (2). 
, (2) Sec anUy p. 126, ft. (i & 2). 
(3) %t^ant$y 162, n. (2). \ ' 
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tm^o annexed (i); And'wegivetoyou and every 
6f you full ftyiver and authority y jointly, or Jepa-- 
rdtelyy to adminifter the /aid Oath on the Holy 
Gojpels of God to the reftj or to any other of 
you : And we further command, that the perfon 
or petfons who }haUf§rv§ as Clerk or Clerks to 
takey fiffrite doi»ny tranjcribfy or ingrofs the depo^ 
Jitlons of the Witneffes to be produced before and 
examined by yoUy or. any of youy by virtue of 
theje frejents^ fhall^ before he or they be per- 
mitted toferve asjuch Clerk or Clerks as afore-- 
' Jaid\ or to befrefentat the Examination of any 
PTitneJeSy take the Oath laft mention^ in the 
/aid Schedule ( 2) j and ^e give to you and every 
of you full power and authority y jointly or /eve* 
raily^ to adr^inlfier the faid Ofith on the Holy 
Gofpels of God forporally to Juch Clerk or 
Clerks^ provided 4h^t the above-named J)ef en- 
dants have fourteen days notice given tt> them 
'reJ^iSiively of the day 'and place of yot^r firji 

fitting 

(i) Tliis Oath is in the fame words as Aat in Chancery, 
%t^anUi p. 162, n. (5). 

j[2) %ttant9y \, 163, n. (i). 



Jifiing about the execution of theje prefeutsXi). 
Witnejsy ^.c. at Wcftminftcr, the day, of 

iif the ^Sthyear of our reigH% 
By the Barons (^J. 

ELroT. 

Proper notice haying ^een given to thcDt- 
fendants of the time ^nd pbqe of execudng 
the^ Coi^miffion, Interrogatories^ or quefiionSj, 
prcyioufly framed an4 fettled^ are produced; on 
each fide, and fepan^tely read to the rcfpeftiye 
Witneffcs (3), arid the^r ref^jorlfips or defofi- 

tion^ 



(1) See««</, p. 165, &. {i)r 

(2) Or " By fiat of Baron Thon^fin,*^ if it iffue by the 
authority of one of the Barons oxiIy> and not of the Court 

jtfeif. : V : 

(3) The nfual method of procuring the attendance of ^ 
1}^ witnefles before th<^ Coni)ni|kKiiers is by Summons andes 

their hands ; but as this is not compuljbry, if there be any 
leafon to apprehend that they wiU negleft to *attehd/ a Sub- 
fana may be procured to fompel their appearance. The ^^. 

form of Summonfes for this purpose may be feen-— /f/W^» 
336.*— I Fvw^ I02. The forms of the Suif^ena are thefe : 

Subpoena ad tefiifitandum in Ckancety, 

Gno%G'g thi Jhird, ifc. To James Henry Nevil greeting : We 
command and firiSly enjoin jonf that^ Ittjjing all other matters 

afide. 



4 SUIT IN IQJTITY. 169 

Hms ,takcn cfewn in writing by the Commif- 
fioners. 

The 

afidif and notwthftandifig any exenfe^ymptrfinally he and 
- afpear htjbre Samuel Johnfon and others, Commoners ap' 
^f^*4 ^* ^^ CAancery, 4t fuch (i^us and f laces as the ieMtfw 
herf&ffliallappoinu f» ^fi^fy ^^ f^¥^^ ^» ^ certain caufe de- 
pending in isur faid CoiOP^ ^ theiehalf of James Willis, an 
lnfimt% and tbh-you may in no wije omit, under the pinaky ^ 
j^.ioo. fVitnefs,, iSc, 

« 

Subpoena ad teftlficandu^ in the Exchequer, 

Geouge the Thirds, ^c. . To James Henry Nevil, greetif^gz 
We command and ftH^ly enjmn ytm^ that til excu/es, afart^ 
yciiperfowdly he and appear before Samuel. Johnfon, Mayot 
Edwards, William Mafon, and Peter. Warne^ our Commif 
fionerSf or aty tnuo or more of them, h^ virtue of pur Commif- 
fiony Under the Seal of our Court of Exchequer at Weftmin- 
fter, at fitch day and place, jor days and places, fjMch our 
faid Commiffiiinersy or'any^ttjoo or more of them foall appoint 
you, to tejlify and inform our faid Commiffioners concerning 
certain Articles or Interrogatories to he then and there propofed 
to you on the part and hehalf of James Willis, an Infant 
Plaintiff, againft Edward Willis and William' Willis, De^ 
fendantsi and this you are in no njoife to omit, under the pe- 
nalty, i^c. (as in Subpoena to appear and anfwe-) . fTit" 
nefs, l^c. 

The fame rule is obferved in regard to the number of 
witneifes allowed to be inferted in thefe Subpoenas as in 
thofe we have before fpoken of; yxz, three in Chancery and 
four in the Exchequer: and they ^re ferved in the fame man- 
ner as other Subpoenas. 
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The form of fuch Interr&gatjories in tithir. 
Court (mutatis mutants) may be thus : ( i ) * 

fNTBRROGATOKi^s txhibked in Equity. 

■ 

Interrogatories to i?e adminyier$d to Wit- 
nejfes to be produced^ fworny and examined in 
a certain cauje c^pnding in the High Court 
of Chancery y iJ^herein Jaitics WiUb, ^y 
John Willis, his Fdthet and next friend^ is 

m 

Complainant, and E4ward Willis n^d Wil- 
Ham Willis, Executors of the- laft Will and 
T^amefU of Jhomas Atkins, derea/ed, are 
'Defendants. 'On the fart and behalf of the 
faid Complainant i ffpaf is t^/ay^ * 

• * 

(r) The Interr6gatoric$ exhibited hj the Commiflioncfs 
wrere formerly annexed to the Commiffion, but by the prc- 
^Dt pradticc, founded .on the mutual convenience of th9 
paltie3, th^y ar^ delivered to the Commiffioners at the 
opening of A^ Commiffion : As they arte ftill however fup- 
por^4 to be annexed to the PD(nmiii|Op, the CoQimiilioners 
cannot without the fpecial leave of the Court, examine the . 
Witncflcs upon any new Interrogatories' differing from thofe 
firft delivered to them-r-See Pr^c, <^n,* 386. But ia tc- 
ipe& to iiiRExamner in Toy/Tkp who is a public o^S^ef of 
the Court, it; is otherwife, ^tefojf^ 
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f ifft Interrogatoryr— Dfl yt^u kn&w ( i ) thepartiesj, 
Cof^phinmts and Defendar^Sy in- th$ little of 

• Jhi/e Irittrrfigaiorks namedj or any and which 
qftjiiem, and how io9^, iSe. S^c. ? Declare the 
trtuh and your knowledge ther^n^ 



\ 
\ ' * - 



\ 



Second Int€rrogktory-—D/V or did not the /aid 
' Thomas Atkins, in the foregoing Interrogato- 
ries named y ever, and when, and where, in your 
Jght or pre/enccy or in ihe prejence of My and 
what other per/on or perfons ta your knowledge^ 
fiff^i fi^h publifh or declare^ his Ihfi will and ' 
; ITeJiament in wristng^ or tiny and what writings 

as md,fori or purporting to be, his laft ff^ill^ 

' « • " V 

(ffc.&c? Declaice^ 

Third Interrogatory VDtf J^ know of any appli-^ 
catiofi or applications which have been made by or 
on the behalf of the above-named Cofnplainant to 
thf Defendants ahove-namedy or either andwhifh 
ofthemy for the payment of the Legacy of ;^. 809, 

in 

n) Interrogatories muft be concife, and to the point; !f 
othcrwife, or if they be leading- or dire&ory, as '* do not you 
know," they will be fuppreffed. See 1 F. Fiz./^oo. 



I 
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in iAe pleadings in this cauft mentioned to hs^ 
heen bequeiUhedt^ or for the bene^ ^ tkejaid 
Complamtmt^ ^c. If yea j Jet fenh wken^ or 
aboia whai time or tmes refpeS^eif^ andby 
whom by name^ and to whm and ^herey Juch 
application or applications was or were Jo madcy 
and whether the fame was or were in any. and 
what manner complied with or affentedtv^ or 
refufed and rejeSedy and by whom and for any 
, and what reqfons ? Declare^ (^c. 

lj£iS:\y''^Doyou know of any other matter or thing, 
or have you heard^^ or can. you fay, any thing 
touching, the matters in qu^ftien in this caufe^ 
that may teni to the benefit and advantage of 
the Complainant in' this cauje^ befides what you 
have been interrogated unto tifyea\ declare the 
fame fully y and at large, as if you had been par- 
ticularly interrogated thereto. . . 

A/MANiriNO. (i). 



( 1 } By order of Court, Interrogatories muft be pcrofedj 
^nd iigiied by Couisfelj before they can be exhibited. 

After 
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« 

After the Oaths have been dofy^ adminif- 
tered to the Comimifioncrs^ their clerks^ and 
the rcipcdive ^itntfles, the- depofitions are 
taken, and fairly tranfcribed, in the following 
form: 



DEPOSi*riONS in Equity ly Commissigk. 

Depositions of FTifneffes^ productdy Jworn^ and 
examinedy on the . dtrf of in the 

36/A year of his ^prefent majefty^ kitkg George 
the ^hirdi ^^d in the yiar of our Lord 1795, ^t 
the houfe of W. Brown, known by the Jim of 
> the Bvdh^^tuated in the forijh (fJ/i^ASdy in the 
county, nf Nottinjg^m, by virtue of a Com- 
m^ony ijfuing out, of his majejiy's High Court 
of Cftancery {i),.to us Samuel Johnfon, Wil- 
. liam Malbn, and others, direifed, for the exa- 
mnation of fFitneffes in a Caufe there depend-^ 
ing, between James Willis by John Willis * his 
Father and next friend. Plaintiff, and Edward 
Willis and WiWiam Willis, defendants, on 

the 



(i) In the Eacktquer " out of and under tbe fcal of his 
Majefty's Coon of Exchequer at Weftminfter,** to &c. 
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ihe part dni behalf of the f aid Compldinanf ( i ) i 
we% the offing Commiffimers uHder the/aid €m-^ 
mjlion^ md aljo the reffeSivt clerks hy us em-- 
plcyed in takingy writing, tranfcriiingy and en-*- 
groffing the /aid Depofitioni, having firfl duly 
taken the Oaths annexed to the /aid Commifion, 
according to the tenor and effeSi thereof, and as 
thereby required. 

« _ f 

James Henry Ncvil cf PcIKgate, in the 

county of Northampton, Efq. aged 30 years, 

' or thereabouts, a fTitnefs produced, fworn^ And 

exatHined, on the part and behalf ^ of the faid 

Complainant {2) James Willis, depofeth and 

Jaith. as follows : 

To 



(z) Each party. joining in the Commiffion.nfually exhibits 
IntdtTogatories ; the praAice of examining the DefencfaMat's. 
Witlielfes upon th& Interrogatories of the Plaintiff only, f/r 
com>rr/o, which is (bmetimes done« being difcountenanced 
t|7 the Courts a$ partial aod dangerous. 

{2) The praftrce is, when a Witnefs is produced, that*he 
ihould be fir ft examined upon the Interrogatories of the party 
producing him> and then upon the. Crofs-Interrogatories of 
the other ^/iide. 



t 4 
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To the firft Interrogatory — ^This Deponent 
, Jaith^ that he knows the^^aid Complainant James 
WUUs^ tfiri/ hatKp htownhi^ for the /pace of 
3 yeaf's lafi fafty or thereabouts^ and doth aljo 
know and is well acquainted with the /aid J)e^ 
fendants Edward Willis, and William Willis, 
ISc.^'e. . 



» .1 



To the fecond Interrogatoiy — ^This Depo- 
ntnt faithj that he ibas prefent and did fee 
Thomas Atkins, in the pleadings in this Caufe 
mentioned^ figny fealy publifhy and declare as 
an4'for his iajl Will and T^efiamenty a certain 
writing, 6? c. (^c. 

» * 

To the .third Interrogatory — This Deponent 
faith, that in «r ah^ut the month of January 
Idjly he 'this Deponent pas, together with John 
Wijyfe, the Father of the faid Complainant 
James Willis, at the houfe qf, and in company 
withy M^yi^/V William Willis, and deth well re-' 
member that the faid John Willis did then and 
tlierraddrefs the faid Defendant on the part and 
in behalf eft he faid Complainant y and requefted 

thai 
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that the/aid William Willis of his Qf^ex€- 

cut or the /aid Edward. Willis, wottl^ pay or 

* 

ctherwife Jecure far the ben^t of the fmd Com- 
plainant the /aid Legacy of f^^^oOy ^c: (^c. 

\ * 

And to the ^ laft Interrogatory— This lyepo^ 
nent jathy he d6th not know of any other matter 
or thing, ^c. £jf r. 

James Henry Nevil> 
Samuel Johnson, 
WiLt r AM Mason ( i ). 

If the Witneffcs be examined ih town be- 
fore an Examiner (2), the form of the Depo- 
fition will ncccl&rily vary, as 

Dbposi* 



(1) The Depofitidns are figned by the Witflei&s txz* 
mined, and the ^i&ing Coinmiifioners* 

(2) As the Etftminer is an officer of the Courts z6t- 
ing as iu deputj or ibb&itute^ the form of. the Subpenia 
to compel the Appearance of WitneiTes before him, differs 
from that to tefHfy before Commiifioners, and is precifely 
the iajne in form as that vUch iflbes f<»r the attendance of 
parties befi3re the Court itfelf, viz. ** That you perlbnaliy 
be and appear hefon us in $ur Chancefy immediatel/ after the 

xeceipt 



» 

P£t>osiTiOKs in Eqj^ipv ^^(?r^ an Bxamiker. 

WitNESSEs examined iii a Cau/e dephding and 
at iffue in this Honourable Courts wherein James 
Wiljis an Infant by John Willis his Father 
and next friend is Conipiainant, and Edward 
Willis anJ William Willis are Defendants, on 
the part and behalf of the f aid Complainant, by 
Aleiaridcr MbrgAn, i^; E^amner in Chan^ 
tery. 

• *. . . • « 

James Mehfy Nevil of, &?r. aged 36 years 
and upwards, ieirig produced as a fFitnefs on 
the pari and behalf of the Complainant in this 
Cfufi^ wds on^ the day^ of 

in the year of o)nr Lordi*j^^^flkmn iH perfon 
at the feat of Mr. HiU, (m^ha is tha clerk 
in Court far the Drfendanis^ in the title hesreof 

N named) 



receipt *clf tiiis> wKerefoever it (hall then bei to anlwer con* 
cerning thofe things wkicH (hall be then and theiie obje^ed to 
jou«*' kc. As in Chaoeeiy, therefore, the Writ appmnts no 
time or place for th.e party's Appearanceo & written notice^ 
iigned by the PlaintifPs folicitor,expreifing thofe particulars^ 
and the purpofe for which hit attendance is re^uired> is deli« 
vered to him at the time of ferrice^ 
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named) hy 2^f. Vaugh one of the /worn clerks 
in my office y who then nlfo left a note of the namcy 
title y and place of abode of the Deppnenty at the 
feat aforefaid ( i ) ; arid afterwardsy on the fame 
^ day and y ear y the f aid Deponent being fworn and 
examinedy ^depofeth and faith as follows : 

m 

N 

■ 

ift. To the firft Interrogatories— 7>5^ faid 
Deponent faithy thaty &fr. (as before '.) 

A. Morgan, 

R. HiNDE (2). 

The Dcpofitiohs being completed, they are 
clofely bound up, and (being fecured from in- 
Ipeftion by the fignatures and feals of the fc- 
veral Cofnndiffioners), fent to the Court out of 
which the Commiffion iffued by a meffengeri 
who makes Oath that the ^'faid Depo- 

• fitions. 

(1) This is required in ordei* to give the adverfe partj an 
opportuxutj of crofs-examining tha witAefTes* 

(2) Unlefs the Depoiitions are figned \>j the Examiner and 
fix clerks they will not be permitted to be read at the hearings 



k 
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iitions have not been opened or altered fince 
they Were delivered to his charge." They 
are then •committed to the cuftody of the clerk 
in Court y who prepared the Commiflion, if ta* 
ken in the Country, or detained by the Exa^ 
miner y if taken in Town, till publication has 
paffed (i) by rule or order of Court; After 
which they may be inlpefted, or copies of thenx . 
delivered, at the requeft of any of the parties* 



After publication has paffed, "the parties^ 

« 

regularly, are to proceed to a Hearing; but 
fhould the evidence on either ficfe appear to 
be exceptionable^ oil account of the difcredit 
of incompetency of any of the Witnelfes, 
leave may be obtained, on motion, to objeft 

N a , • to 



(t) When the examination of Witnefles on both fides i» 
pcrfefted, either jSarty fexyes the other with a rule or ordfer 
of Gourtj importing, that the Bepoiitions will be made pub^ 
lie, iinleft fafficient caufe be ihewn againfl iti within a time 
therein expreiledi If no caufe he fheivn^ the rule is made 
abfolute ; this is termed *' pacing pablieationi" and 
abfolves the Commiifioners and Examiner from their reipec-*' 
tive Oaths of fecrecj.- 
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1 
r 

to the valiJity of their teftimony (i). TKe me- 
thod of doing which, is by the exhibition of 
yfriiilesy which may be in the foifowing form i 

Articles of ExcEPTioitf to the CvLEtit of a 
Witness in CHATfrcERY^ 

Akticlbs ixhihiied iy James Willis Complain^ 
^»^> h J.'^^^ Willis his Pother and next 
friend^ in a eertain Cauje now depending and 
at ijfue in the High Court of Chancery y ioherein 
the /aidjin^s Wflliir ly his /aid Father ix 
Complainant^ and Edward Willis and Wil- 
liam WilBs ai^e J>efckdantsy to difcfedit the 
^eftiniony of Henry James NPevH, a tFitnefs 
examined before Alexaind^r Morgan^ EJii. one 
i^f the Examiners of the f aid Court y (or if the 
Witncffi^ were examhled by Commiffioiiers> 

(i } In ftri&ne&i ikt pfope* time add ttfabnef of cilhibitkig. 
objieftions againft die Goiiq)etency of Wituefts, k by In^- 
rc^gatories at tKe Btainiimtion in chief before the Gofflmffl-' 
ofierir or Examiner^ but as their iocompetenqr is fddont' 
known till after die publication of their I>epofition8r t^i^ 
indulgence is never refefed, when gifoonded nptmaA afidavit 
fttbftaatiating it'» proprietjir 
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** iy virtue of 4^ C^mmiffion ifffud out of the f aid 
Courf tg Samuel Jqlu^fon x^id others^ direSled 
for the eKomin^tionAif^Uneffes inthfijaid Qaufe, 
upon €ertaiji ItUerrogatpries 4xhiiited jkefore 
them for that furpofe j" and n»hkh fold fVitnefs 
w^s ex^miped on the fart and beKalf of the 
f aid Defendant. • 

pifft— -TA^ faid' James WilHs, by his f aid Fa- 
ther and next friend^ ^oth ehar^e and allege 
:that the faid Henry James Ncvil' hath, fince 
'his Examination in the faid Caufe, acknowledged 
Shat he^ is to receive and doth expeSl a confidera* 
He regard or gratuity in money, from the faid 
Defendant i in cafe thejaid Caufe be determined 
in his the faid Defendant' s favour \ and that he 
the faid Henry James Nevil is prjonally in- 
terefted in th^ iffue or determination of the faid 

• Caufe. 

Secondly '^ "The faid James Willis doth, as 
aforefaid, charge and allege, that the faid 
Henry James Nevil is a perfon of bad morals 
and of ^il fame and char alter, and is gener- 
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ally efteemed and reputed Jo to be ; and that the. 

« 

Jaid Wttnefi is a ferjon who hath no regard to 
iheJa(;yedneJsof an Oathy or belief in a future 
ftatey and one whofe ^ejlimony is in no refpeSl to 
be credited^ 

A Manning. 

^ Thefc Articles are filed in the oiBce of the 

' • . • ' . ■ - ■ . . 

Examiner, or of the Six Clerks of the Court, 
accordingly as the original Depofitions were ta- 
ken before him, or by Commiflipners, and In- 
terrogatories (by leave of the Court), are fram- 
cd upon them, and exhibited before the Exa- 
miner in Chancery ^ or a Baron in the Exchequer^ 
or by Commiflion, and the Depofitions taken 
and publiftied, as in other cafes. Like Excep- 
tions may alfo be taken to thefe, as to thdfe 
• we have already fpoken of. Thefe matters be- 
ing at length finally fettled^ the parties proceed 
to z, Hearing. 



pf 
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Of the Hearing of a Caxjsz jn Eopx-rt', 

* 

THE Caul? being now ripe for hearing, it 
may be fet down (i) at^the inftance of either 
party; and a Subpoena to hear judgment (2) 
procured and fenced as in other cafes, 

The 

(i) In Chancery, the Caufe may be fet down either before 
the Lord ChaiR:ellor, or the Mailer of the Rolls, at the dif* 
<Qretion of the xlerk in Court, regulated by the • importaifcc^ 
of the Suit, and the number of Cauies depending before each. 
Till the beginning of the laft reign,- the authority of the . 
Mailer of the Rolls to determine Caufes was much doubted 
and litigated (3 Bloc. Com. 450.) By th^ 3 Geo. II, c. 30, 
it was therefore declared that " all orders and decrees made 
by the Maiter of the Rolls (except only fuch as by the courfe 
of the Court are appropriated to the great f^al alone) ifaall be 
4ceme4 valid orders and decrees of the Court of Chancery* 
fubjed neverthelefs to be difcharged or altered by the perfon 
or perfons holding the cuilody of the great feal, and Co as . 
that xht fame be not enrolled tUl figned by him or them/' 

(2) This Subpc^a correfponds with the notioa of the 
'civilians, that no a^ of Court (hpuld b^ niade altera parte in* 
4iudita : and by the ancient rule of the Court, there was al- 
ways a Ter|n between palTm^ publication and Hearing the 

Ctttfe# 
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The form of this Sukpcmai in Chancery, is 

■ # "^ ' -^ ' ' ■ 

the lame as that wc have already given s with a 
difiereace only in the Label aii4 lAdoricmcnt, 
which exprefs the purpofe for which the party's 

attendance is reqyired^ as 

■ « ' • 

Subpana to Hear *Ju»dg^ent in Chancerv. 

George the TUrd, iSc. %o Edward Willis 

• * . ' •• ■ ■ 

and William Willis, greeting: For certain 
caufes offered before us in our Chancery y we com- 
mandy (^c. that you perfpnally be and appear, be-- 
fore us in our faid Chancery , on tfie 8 A day of 
J^Tovcmber nesat (i), wherejoever it fball then 

< > 

Cadfe, that die fevera| fuitors imght have time to prepare 
themfelves for attendance. See for. Rom. 134, 151. Bat 
BOW, hf Ord. Qm. 21 1> the nile in Chancery is^ that the 
PlaintifF Aall have liberty to fet down his Caufe for Hear- 
ing on the next Term after publication, and, on failure it 
maj be fet do^m by the Defendant on the Term next fbU 
lowing ; and if the Plaintiff dp not then appear, his Bill 
¥7ill be dilmifled for want of Profeciition* As to the Excke^ 

• Jlnte, p. 62* . 

(1) The 'SubfopftM to hear Judgment, by the praAice 
of tht Courtj is made retainable three juridical days be* 

fore 
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be^ to anfwer^ (^c. (as in .the Subpoena ad re- 
Ipondcndum), fFitnefs^ £9*^. 

COURTENAY* 

Indorfed-r-** By jhe' Court y to hear Judgment the 
I ith day of November next^ at the Suit of 
James Willis an Infant,'* 

Label— Edward Willis to appear in Chancery^ 
returnable the ith day of November next; to 
hear Judgment the nth day of the fame month, 
at the Suit of James Willis an Infant. 

In the Exchequer the caufcfof Citation is ex- 
preflcd in the body of the Writ, as 

Subpoena 



Ibre that in which the Cjinfe is appointed to tie heard. [The 
' tiine of fervice* previous to the tetum* is regulated by the 
diftasce of the party's refidence from London* If he refide 
mthin 20 lAiles, that is to fay, the ufual range of the Court, 
10 ^ys is deemed fufficient notice; but, if beyond that 
liifiance, 14 day are allowed; except in the (hort Vacadon 
of Bafter, when 8 days only are required in the one cafe« 
and 10 in the dther. See Prac. Rtg. 349, Hinde, 410. 



,« 
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Subpcena to Hear Judgment in the Exche- 
quer. 

* ^__ • 

George the Thirds ^c. "To Edward Willis and 

William Willis, greiting: we firmly enjoin 
and command youy thaty all excujes ceaftngy you 
do perfonally be and appear before, the Chancellor 
and Barons of our Exchequer y at Wcftminfterj 
in the Court of the Chamber of the f aid Exche- 
quer y on Thurfday the day of 
next (i), to hear the Judgment of the f aid 
Chancellor and Herons therey in a certain Caufe 
now there depending by Englijh Billy wherein 
« James Willis fn Infant is Complainant y and 
Edward WiUis and William WiUis Defen- 
dants 

(i) In the Exchequer the days appointed for the Hearing of 
Caufe5> are Mondays, Tuefdays,. Wednefdays, Thurfdays, 
and Fridays in every Term ; the Suhpmna may, therefore, be 
returnable on ^thcr of thofe days, «' provided they do not fall 
upon the 3atk of Jan, the 2d of Feb. Afcenfionday, orMid- 
ftimmer day,*' z Foiv. 175. The range of the Exchequer in 
refped to the fervice of the Subpoena to hear Judgment, is 
by rule of Court extended to 60 miles, within which 10 
days, and beyond which 14 days notice is required to be 
given to the fuitor^ of tlie time and place of their titteodance» 
except in the fhort Vacation between Eafter and Trinity 

Terms, when 10 days are held fu^cient ^t the remoteft dif^ 

• •/■■• 

tance. ii^id. 
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dants : and hereof you are not tofail^ onpain^ (Sc. 
WiiniJSy ^c. 

V • Eliot, 

Ifi however, the Defendants be a hody corpo- 
rate^ 2l W>it of Tiiftringasy \x&!t2A of the Sub^ 
fcenay is to be ferved upon them, conformably 
to the pradice in requiring dicir appearance to 
the BUI \ 

V \ 

%■ 

» ' \ * 

4 

The parties appearing, by their counfel, on 
the third (i).dzy after the rctyrn of the Sub- 
jpama, the Allegations of th« Plaintififi and the 
Defendant's ^Anfwcr are briefly ftated to the 
Court, by the junior coun&l on each fide. The^ 
leading counfel of the Plaintiff then enters 

more 

• Sec ante^ p. 93, 



(i) On whatever day the party*3 appearance may bere- 
quired by the Writ, he has, in all cafes, three days indul- 
gence, (which are called days of grace) before his appear- 
ance is aAually required ; ** for our fturdy anceilors held it 
beneath t^e condiUon^of freemen to appear, or to do any 
other aft at the precife time appointed.** 3 Blac* Com. 278* 
The Feudal Law, therefore, (from whence is derived the 
fuarto diet pofl of our Common X«aw) as well as the Canon 
and Civil Law, allowed three diHindl days of Citation before, 
the Pefendant was adjudged contumacious for not appearing* 
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more particularly into the nature, circumftan- 
ces> and merits of his Client*s cafe, and in- 
forms the Court of the points in iffue between 
the parties. Such parts of the Depofitions and 
Anfwcr of the Defendant as the Plaintiff chufes 
to call for, are then read, for the purpx^ 
of receiving the remarks and animadverfions 
of his counfel. The Defendant afterwards pro- 
<l:eeds in the fame manner to make his Dcfesice» 
and the Plaintiff's counfel are heard in reply, 
which ends the forenjis litigatio j and the Court 
proceeds to pronounce it's Decree y which is the 
final judgment or fentcncc of the Court, upon 
the rights of the feveral parties in the Caufe*(i)> 
and is minuted down by the RegUler, from the 
mouth of the Chancellor or of the B^ons, 

/ 

(i) In a preceding page (ixi)* ^^ have ohferved .upon 
tlie nature and ufe of a CroTs BHU for the purpofe of r^nov^ 
ing diffieukies to the effeAual and equitable deterininadon of 
a caufe ; if fuch difficnltiesihould remain undtfcovered, or be 
unreoioved^ till the Hearing, the Court will then dircft a BiU 
of this nature to be exhibited, and rcferve the diredions ot 
decree, which it may afterwards pronounce, till (uch Wi^ 
caufe be ripe for hearing. 2 Ch, Ca. 248. 
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$ut if the Defendaiit negledt to appear by 
his counfel at the Hearing, the counfel for tte 
Plaintiff, on praving fervice of the Subpoena 
ad, audiendum judictumy prays fuch decree as he 
deems his Client entitled to ( i ), which, (not 
being oppofed) is granted as of courfe, with 
this refervation only that the Defendant, within 
a given time, ihall be at liberty to ihew caufe 
againft its being carried into execution. For 
this purpofe the plaintiff procures a Subpana 
to Jhew caufe i which^ in Chancery y is as follows : 

A Sub'* 

(1) But if, on the other hand, the Plaiutif^ after fetting 
down his Caufe for hearing, negled to attend, the Court can 
onlj order it to be firuck out of the paper of Caufefl to be fet 
down afrefll, unlefs the Defendant have taken ike precaution 
to make an affidavit of his having been fefved with a Subpqi^na 
to hear Judgment at the plaintiiPs Suit, in which cafe the Bill 
will be difmifled with cofts ; *♦ becaufe a PlaintiiF may fet down 
his Caufe, and yet, upon further coniideration of the matter,, 
lie may not think ^t to ferve the Defendant with a SuBpana 
to hear judgment ; in which cafe it muft be heard ad requifi" 
iionem Defendentis, in order to entitle him to a difmifSo^.'* 
Fpr.Rm* 157* 
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ASubpoma to Shew Cause in Chancery* 



George the l^hirdy fcfr. "To Edward Willis, 
greeting : for certain caufes offered before us, in 
our Chancetyy we command and ftriSily enjoin 
yoUf thaiy laying all other matters ajidcy and not- 

« 

withflanding any excufe, you perfoHdlly be and 

appear before us, in our f aid Chancery y on the 

day of next ( i ), wherefoe^er it 

' Jhall th'en bcy then and there to fhew good and 

fufficient caufe^i) in a certain mattery in out^ 

Jaid Chancery y now in controverfy between ]z,mts> 

Willis, an Infantj Complainant, and Edward 

Willis, 

m 

^i) The Suiaefna to fliejurcaulei feeing z Judicial procQCs 
inuft be made retarnablc in Term, an^ on a day certain, it 
will othetwife be fct afide for irregularity. See For. Rom* 

'55- 

(2) Viz. agaihft the Decreenijt. T^he part of the Oecrce 
here referred to, ufually runs thus : " And this E(ecr6fc is to 
be binding upon the Defendant, unlefs he, being fenced witt 
a 5«^/4P»tf for that purpofi, fliall, at the feiiirn thereof, fliew 
unto this Court good caufe to the contrary,** It is alfo 
made a part of fuch Decree, that " before the faid Defen- 
dant is to be admitted to Ihew fuch Caufe, he is to pay. unto 
the Plaintiff his cofts of this" day's default of attendance, to be 
taxed by one of the Matters of this Gourt/^ 
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Willis and William Willis, defendants ;, ac^ 
cording to the true intenfand meaning of u ur^ 
tain order of our /aid Courts made betwun jt in 
this catifeyjharing date the day of 
lajli and to do fur t her y and receive , &c. (as in 
the Sybpcena to Appear and Anfwer), Z^/- 

ne/s, (ic. ' COURTENAY. 

Indbrfed— « By the Court" 

T.C. 

Label — Edward Willis to appear in Chancery^ 
returnable the day of to Jbew 

Caufe againfi a Decree^ dated the day of 
at^he Suit ^ James Willis, an Infant. 

In the Exchequer the form is thus :•* 

4 

1 

Subpcena to Shew Cause in the Exchequer. 

CzoKO^E the Third, ^c. fFe command you that, 
every excuje apart y you do fulfil and perform 
all and every the matters and things contained 
andfpecified in a certain Decree or order of our 
Court of Exchequer at WcftmiaAer, made the 
N - day 



i ' 
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day of In the 3 6th year of our 

reign, according to Jhe tdmr and purport of 
the /aid Decree or order ; the tenor "Oihere^^for 

■ 

your better informafim in the premfeSy ki^ehave 
JentyofL annexed to4heJe prefents ; or^ ip default 
of your performif^ the nmttens And things con- 
tained in the faid Decreit or order, that you: be 
and appear before the B4ronf of our Exchequer 
ai Wcftminftcr, on the day of 
next, to Jhew Caufe to our faid Court ivhy yoU 
refufe to perform the fafne ; and this you may in . 
no wife omit, £sfr. (as in the Subpoena to Ap- 
. pear and Aniwcr), H^tnefs, 6? r. 

ElilOT. 

Thefe Subpoenas are fcrVfed in thfe fame man- 
tier as thofe formerly fpoken of; but there is 
no ryle -limited in relpeft of the time of Service, 
which may therefore be oh any day before ^e 
return (1)4 

If 

(1) It ivctt to be wiflied, Qh. Baron Citiert obfervcs^ that 
a time was fixed for the fcrvice of this Subpoena^ as in the 
cafe of Sohpoenas to,hear Judginciit 1 ** fcr wh^n the Decree 
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If the Defendant fhew no caufe within the 
time Ipecified in the Order and Subpoena^ he 
is prefumed to fubmit to the requifitioni of the 
Decree^ and the CauTe is at an end -, but if^ ac 
the return of the Subpoena, he offer to the 
Court fufEcient reafons againft the affirmance of 
the Decree, the Caufe is reftored, and the Pc- 
cree pronounced,, in the manner we have before 
mentioned, after* a full difcuflion of the merits 
of tKe cafe,— This Decree will next engage^our 
attention. 

• O Op 



is pronounced in Term time, the party (if tke Sabpona is 
made returnable the rame\Term, as it may be) hasbttt a very 
few days left to (hew Caufe agaiaft the Decree, and is fome* 
times reftrifted in time to d6 it." For. Rom 156. This in« 
convenience is, however, in fome degree alleviated by the' 
liberality of the modern practice, which gives the Defen- 
dant 8 days, in which to (hew Caufe, exdofive of the day of 
fci:vice. See ///Wr, 437. ^ 
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Or THE Decree. IN EoyiTy. 



r 

THE Dtf^(?^ Qr Judgment of a Court of 
Equity maybe cirficr interhcutory ox Mali k 
is fioal, where all die fefts and circumftances 
aiatcrial to be ifccrtaincdl, v^ order to enable 
the Co^nt todo complete jufticc between the par- 
ties, arc fo fully adduced and cftabliihed, by 
the fcveraJ pleadings in the Caufe, that no fur- 
ther elucidation is requifite* But where any 
material faft or circumftance is either omitted, 
or ftrongly controverted, * in the pleadings, it 
frequently becomes neccfi&ry to lupply the de- 
fers in the one cafe, or afcertain the trudi in 
the other, by inftituting an enquiry before one 
of the Matters of the. Court, or by obtaining 
a yerdift of a jury at law ( i ) ; in thefe cafes 

an 

( i) Jt feldom happens that the firft Decree of the Court ir 

\final} fpr if ^nj material circumiUnce be poiitively aiTerted 

by the one party, and denied by the other, the Court (fen&ble 

of the deficiency of dts peculiar mode of trial by written 

depoficions} 
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an interlocutory Decree is pronounced to Aat 
cffeft, and th^ /htal judgment of the Court re* 
fcrved till the event of thofe enquiries ait 
known. \ ^ 

O 2 But 



depofitions) will direft the truth df the feft to be inveftigat* 
ed and eHybliibed^ by the verdl£t of a ju;y« In Chascery^ 
where, by the pra^ice of the Court, no jury can be fummon- 
cd, the method of trial is by referring the fadl to the Court " 
of King's Bench (or to the Afizes if the Cade srife hi tha 
country) upon a feigned iflue between the parties* The ufual 
method of doing which is for the Plaintiff to commence an 
s^on againft the Defendant for the amount of a fuppofed 
wager laid, that the fadl difputed was fo and fo, as that A 
was heir at law to B, &c, " the Defendant admits the ^- 
ger, but avers that A is not heir to B, by which that fa6t be- 
comes at iffue between the parties. Thefc, feigned i^es leenr 
to be borrowed from the J^fm^jmdkkdii of the Roman lawf 
^for by Heintc. Antiq. 1. 3, T. 16, § 3, and Siigm. di Judioi U 
zii p. 466, ** Nots^ eft ijponfio judicialis : fpondefoe i|ttiA» 
gentos fi meos fit ? fpondeo, .fi tuus .fit. Et tu c^que fpon* 
de&e quingentos, ni^tuus fit? ipondeo, ni me^ &." Qit^ 
3 jB. Com. 453. Or, in the CoUrt of Chmtcesjt if a qtef* 
tkm of law arife in tlie courle of the hearing, it is referred to 
the'judges of one of the Coinrts of Law^ who certify their 
opbion to the Ghancellor ; but in the Exc^qwr, which is m 
CoiB-t of law a» well as of Equity, fuch fcfiarenceis mane* 
c«l&ry, «s the Barons are diemfehcs, in their Iq^i^zft^^ 
comipetesit to determine the pok^ in ^fiio». 



l"- — 
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But as the queftions tnoft frequently agitat-- 
cd in Courts of Eqfuity are fuch as involve inr 
their nature or confequences matters^ of account, 
the moft ulual reference is to one of the Mqf- 
ters in Chancery y and the deputy Remembrancer 
in the Exche^ueTy who certifies his opinion to» 
the Court by his Report concerning the mat^ 
ters referred ta him-. This report may be' ex- 
cepted to, if partial or defeftive, in the fame 
manner as was noticed in a fbri^r part of this> 
Treatife(^i), 

The 



X\] Sec anti, p. 1 3f7.— *Fcfore the Mafter finally give« hi* 
opinion ^to the Courts he prepares a draft of his Report, d'c 
which he give$ notice to the Several parties coneerneid^ that 
they may attend him,^and make objedions to it, if they think 
proper, before he ii^ns it ; and it was formerly the rule that 
tinlefs they extepted' to the draft, they ihould not be allowed 
to except to the Report itfelf ; and ^is rule was founded on- 
the inconvenience ariiing from the prevailing pra£|ice- of 
withholding obJedioBS tiH the Mafter had completed his 
Report, merely for the purpofe of delay and vexatadn ;; 
bat it is pow, unfortunately, a good deal neglected/ which 
har given rife to too great a frequency of ^ivolous ex^ 
ceptionsy: much to the annoyance of the Court and the 
aggrievance of the party. Some che^ck, however, (though 
every day's^ experience ihews it to be a very infuffident 

one) 
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The Court being at length, by certificate of 
the judges, the verdidt of a jury, or the Report 
of the Matter, poffefled of every information 
©cceflary to ejtable it to adjuft and decide the 
rights of all parties, the Caufe is again brought 
to hearing, on the equitable matters refcrvcd, 
and a definite Decree made (i), *^ agreeably 

to 



one) is oppo(ed to the exhibition of fucK exceptions^ by 
requiring the partj exceptbg* to depofic in the hands of 
the Regifter a fum of 5I. to be forfeited if the/ be difallow- 
-ed ; and he is alfo ordered (if the exceptions prove extreme- 
Ij frivolous) to pay an eactra los. for each exception tha( i# 
over-ruled. 

(1) As we liave notice in a ^rmer page the accuftomed 
form of proceeding by the; parties at the hearing of a Caufe 
in Eqaity, it may not be amait to continiie diat dedo^on by 
fabjiMning here, a Aort account of the manner in which the 
Decree of the Court is taken and recorded. This is done by 
die itegifter of the Court* who minutes down, in a book kqpt 
Cbr that purpofe» A meinoraodum pf th^ peripn or per- 
fons then pre£ding on the bench, and pi^efent at the hearing ; 
The names of the counfel, on both fid^s ; The evidence 
i|,nd documents read; The objeSions (if any) made to fuch 
evidence ; The manner in which fuch objedlions were difpof- 
ed of; and lailly, The£nal fentence, judgment, or Decree of 
ihe Court, pronounced on the rights and interefts of the fe- 
treral parties in tbe Caufe. And upon the minutes thus ta«« 
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to cqxiity and good confcicncc/* This De- 
cree recites the feveral pleadings, orders, and 
* material proceedings had in the/Cauie^ in the 
foUowing manner: 

Monday the 12th day of November, i79i> 
in the ^6th year of the reign of his Majifiy 

King George the ^hird Between James 

Willis, an Infant y by John. Willis his Fa- 
ther and next friend Plaintiffs 53ward Wil- 
Us, Wfiliam Willis, mtd Samuel Dickia^ 
fon. Defendants. 

I 

^is Caufsy coming on this iay . to be heard and 
debated before the Right Honour abljs the Lord 
High Chancellor of Great Britain^ in the pre^ 
ftsfue of iiounfel^ Uarmd om hah fides y thefub^ 
fiance of the Plaintiff's Bill af feared to be ^haty 
&V* (here the Plaintiff's Bill is Ihordy re- 
cited). Therefore that the faid Defendant 

nkay 

ken the Decree of the Court, as afterwards drawn up and 
Vecorded, is founded; and with which it muH In fabflance 
fexaftly correfpond ; for no part of the Decree but what is 
• -warranted by the minutes will be binding upon the parties. 
If, however, they are erroneous they will be redkified on pro- 
per application to the Court. See poft. 



^A SU^T IH EQyiTY. 1 99 

w^ay payy £sfr» (the Prayer of the Bill) and to be 
relieved is thefcope of the Plaintiff's Billy whcre^ 
to the counjelfor the defendant allegedy that he 
hy Anjwer admits y 6fr. (the fubftance of the 
Anlwcr ftated) ; whereupoHy ^md upon debate 
of the mattery and hearing the Will of the f aid 
Thomas Atkins J the Anjwer s of the Defen- 
dant Sy &?f. and the proofs taken in this Cauje 
ready and what was alleged by the counjeloi^ 
both fides y his Lord/hip^ de^laredy ^hat^ i^c^ 
(the Decree of the Cotirt), 



Thurlow, C 



Winter /e?r the Plaintiff, 



The Decree being drawn up and approved ; 
and figned, in Chancery y by the Chancellor, 
►and in the Exchequer, by fuch of the Barons 
as were prefent at the Hearing, it is engroffcd 
on rolls of parchment, and depofitcd among^ 
the records of the Court, as a perpetual evi- 
dence of the proceedings. Ifi however, ^ either 
party think jjimfelf aggrieved by the Decree, 

he 






aoo 
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he may, before it's enrollment (i), "petition the 
Court for a Re^hearing (2), 



Or 



(i) Six months are allowed the part/ gaining the Caufe> to 
enroll the Decree ; if he delay it till after that time, he muft 
apply to the Court to enroll it, nunc fro tunc, which is granted 
of coorfe. Note, Orders for enrolling Decrees nunc pro tunc 
are not, by the prefent pr^^lice of the Court, entered and 
pafled with the Regifter* as other orders are ; this omlfiion 
feems to be juftiy animadverted upon by Gilbert as improper 
and dangerous* ** for fuppofe one of the errors affigoed by a 
Bill of Review &ould be, that by the ancient rules and prac- 
tice of the Court the pecree is to be enrolled by fuch a time, 
and yet upon the face of the enrollment it appears to have 
been enrolled afterwards, without any leave or order of the 
Court for itt being fo i how wi}l fuch an errpr or miftake be 
ever cnred or got over/* For. Rom, 189. 

(2) If, however, it be only a trifling miftake, it is fome-^ 
tunes, to faye expenoe to the parties, redi6ed i^ the Regii^ 
irr's minutes wKhout ^obg to a Re-hearing. 
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Of RE-HEAaiNG A CaUSF IN £<iyiTy. 

I 

t 

THE Re-hearing of a Caufc in Equity can 
be obtained only whilft the Decree is in tran^ 
fttu and incomplete \ for if it have received the 
fignature of the Chancello/, or the Barons, it 
can be revifed only by Supplemental Bill *». The 
method of obtaining a Re-hearing, is by enter- 
^ ing a Caveat with the proper officer agalnft 

the enrollment of the Decree ( i ), and prcfent^ 

« . 

ing a petition to the court requefting the indul- 
gence of fuch Re-hcaring {%). 

The 

^ Seefiofi, 8c l Atk, 40. 3 ibid. "81 1. 3 Brcmj, Cka, Ca, 

_ ^ 

( 1 ) This Caveat proceeds on the principle of preV-cnting 
the inconvenience which hasfrequentl/ been found to refult 
from, the too fpeed/ iigning of Decrees ; and it Hays the fig-- 
nature one lunar month fVom the time it is prefented to the 
judge for enrollment. See Burnet v. T^heohald, 1 Peer Wmi* 
610. 

(2) By order of Court the application for a Re-hearing 
muft be made within £vi moath^. after the Decree ispro^ 
Hounded* 



/ 
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The form of fuch Petition may be tKus : 

To the Right Honourable the Lord High Chancel^ 
lor of Great Britain, 

In a Caufe wherein James Willis by John 
Willis, his Father and next friend, , is Com- 
plainanty and Edward Willis <«»// WiUiami 
Willis, 'Defendants. 

m 

The Humble Petition of the Defendants, 

Sheweth, 

That your Petitioners find them/elves much ag- 
grieved by a decretal order made in this Caufe^ 
by your Lordfhip, the day of 
whereby your Petitioner is ordered and decreed 
to pay unto John Willis f<ir. the benefit of 
James Willis an Infant, the Jum of £.ioo, 
i^c. (i) Juch Jum having been long Jince paid, 

and 



( I ) The Petition muft ftate particularly the objieAions which 
are conceived to lie againft the Decree, that the Court may 
be competent to decide upon the propriety of the applicati« 
on ; and if the #hole Decree generallx be complained of, th^ 
cafe of the Petitioners and the decretal p^rt of the ocder arc 
fiiortiy fet forth; and an intimation is alfo ufually given (ef* 

' pccially 






' • 
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acj 



paidy and proof thereof madcy as your PetiH$n^ 

€rs conceive and are advijed. 

\ 

Tour petitioners y thereforcy humbly pray 
that yofir Lordjhip will he pleafed to 
vouchfafe a Re-hearing in this caujcy 
before your Lordjbip i they fubmitting 
to pay what cojis the Court fhall 
awardy in cafe their Complaint be 
found groundlefs ; and your Petitioners 
will ever prayy &? r. 

In 

G. Maddocks. 
A. Stainsby (iX ' 



pcciallf if the Caufc was hear^ befiwe a dliFerent judge) rf 
the Decree "vi^h the Petkioners are advifed ough to haref 
been made. 

(i) To prevenf applications for Re^heatings being madb 
for the purpofc of dela/, it is required, in Chancery ^ by order 
of Court, that Petitions for this purpofc be figned by two 
barrifters at law, as a teftification that the Caufe is in their 
opinion proper to be^ re-heard. But, in the Exchepur^ 
where the merits of the Petition are difcmfied in open Court, 
this is not neceflary. See pofi: But in both Courts, to guard 
againfl the fame inconvenience of delay, lol. is required to 
be de|tofited in the hands of the Regifter of the Court, hy the 
Petitioner, to anfwer coils to the other party>'in cafe the ap^ 
plication fhould prove to be frivolous. 



: 
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In Chancery this Petition is left with the 
Chancellor, or the Mafter of the Rolls, who 
feldora refufes to fubfcribe his /^/ for the Re- 
hearing ; " for the praftice is, that when a 
Petition of Re-hearing is figned by two coun- 
fel, fuch credit is given by the Court to their 
opinion that it ou^t to be re -heard, as to 
order it to be fet down*" But, in the ExcAe- 
(lutTy the Petition is filed like other proceed- 
ings in the Caufc, and its raerits difcuflcd and 
determined in open Court. 

Upon the Re-hearing, all the evidence taken 
in Caufe, whether produced before or not, is 
now permitted to be read \ for it is the Decree 
of the Tame Court, which now fits only to 
hear reaibns why it fhould not be enrolled and 
perfe&ed ; at which time all omiflions of ei- ' 
ther evidence or argument, conducive to their 
information, may be fupplied*'. 

The 



^ Per Hardnjoicke, Ou Jmb* 91. ' 

\ 

> Gilb. Rep. 151. Prec. Chan. \^6. 2 Atk^ 408. Amh% 
99. 



J 



¥ W 



A SUIT IN EQUITY. 2C»5 

The form of the Decree upon a Re-hearing 
differs from the firft Decree only by the recital 
of fuch other proceedings as have been fince 
had in the Caufe. — Thus 

fVhereas by an Order or Decree of the Right Ho-- 
nourable the Lord Chancellor^ made on the 
day of it was ordered^ &?r. (re- 

citing the firfl: Decree) with 'which faid dr^ 
der the faid Defendant being dijjatisfiedy he pe- 
titioned his Lordfi>ip for a Re^hearing of the 
faid Caufey and to have the order reSfified in 
s feveral particulars 'y and thereupon by an order 
bearing date^ iSc. it was ordered that the faid 
Cauje Jbould be re-heard the day of &?r. 

upon the Defendants depositing loL with the 
Regijler i and the faid. Defendant having de- 
poftted the faid \oL accordingly -^ and the faid 
Caufe coming on to be beard in the prefence of 
counfely &f f . the counfelfor the Defendant infift- 
ed that, &?r. (here is fct forth the fubftance 
of the Defendant's •arguments, as recited in 
the order of Re-hearing) ;^ whereto the coun- 
fel for the Plaintiff inftfied t^hat, ^c. (the 
fubftance of the arguments for the PlaintiflT), 

whereupon 



\ 



\ 



€>' 
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whereupon this Court did declare and decree^ 
Thaty &c. (as in the Decree upon Re-hear- 
ing)- . 

ThurlOw, C. 

Winter /J?r the Plaintiff. 

No farther obftacle^ can now be oppofed to 
the enrollment of the Decree (i), which is 
then completely perfefted, and is depofited 
with the records of the Court, there to remain 
as of record in perpetuam rei memoriam. The De- 
cree being now finally, perfefted, a mandate of 
the Court is awaVded to enjoin it's perfor- 
mance; which, if the Decree htinperfonam^ i. e. 
directed againft the perjon of the Defendant^ as 
for the payment of money, is by Writ of Ex- 
ecution ^ and in failure of that a Writ of Sequeftra- 
tion. 

A Writ 

The form of a Writ of Execution of a Decree, 

is this: 



(i) Unlefiy iodeed» b^ die. death of the parties^ wken 
the Suit may he revived 9Lt anj time before the adlaal enrol- 
xnent. See the nature and objedts of BiUs for this purpofe^ 
«f/r,p. IS3» 154- »55» 
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A Writ of Execution of a DecI^ee. in 

Equity, 

George the Third, &?r. To Edward Willis and 
William Willis, greeting : whereas by a cer- 
tain fytal Judgment or Decree , lately made be-- 
fore us in our Court of Chancery , in a certain 
^Cau/e there depending, wherein James Willis, 
an Infant y by John Willis his Father and next 
friend, is Complainant, and you the faid Ed- 
ward Willis and William Willis Defendants. 
It is ordered and decreep. That, ^c. (the 
decretal part of the order) ( i ), ^^ by the /aid 
. Decree duly enrolled, and remaining as of record 
, in our faid Court of Charicery, doth and may 
more fully appear. Therefore we flriUly 
enjoin and command you the /aid Edward 
Willis and William Willis, that you do, /e- 
ver'ally, pay, perform, fulfil, and execute all 
and every the monies^ matters, and things fpeci^ 
fied and contained in the faid final Judgment or 
Decree, in all things fo far as the fame any way 

relates 



( I ) Bot ia the Exchequer, inftead of iolerting the order in 
th^ body of the Writ, it is annexed to it. 
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relates 40 or concerns you reJpeEHvely^ at cot ding 
to the true meaning and import of the Jaid De- 
cree, and of theje prefents i and hereof fail not 
^t your peril. Witnefs ourfelf at Wcftmin- 
fter, the day of and in the 

26th year of our reign. 

COURTENAY. 



If the party neglcft to perform the Decree, 
the ordinary proceffes of contempt, before enu^ 
merateda, are iffued againft him, till his e£Fffts 
be fequeftered and fold to fatisfy the PlaintifPs 
demands ( I ). 

The 

• ante, p. 74—100. 

( I ) Sec ante, p. 98. n. ( i ) . and Far, Rom. 84. The ancient 
method of compelling 'the obfcrvance of a' Decree, was by 
fpendingthc whole procefs of the Court, by Attachment, Pro^ 
clamation, C(mmiffion of Rebellion, ziA Serjeant at Arms, But 
in the time of Chancellor £//r/m£rf, a Defendant having been 
taken upon one of thefe proceffes^ and iliil retsuning a fum of i 
money which was decreed to the Plaintiff^ his Lordfhip ordered 
a ^eqtcefirationt ** About the latter end of the reign of Q;^Anne, 
they bei^an to (horten the procefs for compelling the execution 
of the Decree ; for by beginning with the Attachment, and 
proceeding to the Commiffion of Rebellion^ a twelYemonth 

^ , clapfed 
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The form qF the Sequeftratbn may. be thus: 

P ^Se- 



•elapied before the f}aintiiF coold receive any benefit from At 
Decree, they therefore adopted the method of ferving the ^ 

Defendant with a copy of the Decree, and upon his negled* 
in^ . to obey it, he was . ordered to be committed ; and the 
praf^ice then was immediately to commit him to the Fleet ; 
and upon the return of «o» eft inventus, by the Warden of the 
Fleet, the Cofirt ordered a Seq^ueftration/' But this being 
complained' of by the Serjeant at Arms as an infringement upon 
his accullom^ privileges, an order was made in the- 7th year 
of Geo. I. that there flioaldbe no Seqoe&ration but upon the 
HBjtnrn of non eft invfntus by that ' ofHcer. Since which* 
period the praAipe has been, either to iiliie fuqceflively the 
fereral proceffes of the Court, or, upon fervice of the De- 
cree* tp obtain an order that the Defendant ihouU^be com- 
ipitted for difpbedience^ and upon that order move for a 
Serjeant at Arms, aicid a Sequeftration on his return of non efi 
imfmtuy. This «k>^ of ihortening thepKocefsis justified in 
the Chief Baron's opinion by the ancknt.pa^e of immedi- 
ately committing the Defendant, on difobediencc to the order 
of the Court, after having entered his appearance with the 
Regifter ; *f for if a man may be committed for non-perform- 
ance of sxiinterhcutcfy <}rder, when he has recorded his ap- 
pearance, 9nd departa in defpite of the Court, he certainl/ 
may be brdered to Hand committed^- after a Decree pro* 
noonced for the appcarajice of the Deftsidant is recorded at 
the Hearing ; or if the Decree be pronounced in his abience> 
it is only conditipnal, and he is fc^rved wi^th. a copy of that 
Decree^p and acqufef<p^ in ijt, beffffe^(;^4]a be ab^l^te/^ 
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« 

jiSzQjxUTi^ATiouforperformaike 41/0 0tcREt 

in Equitv. 

George the Thirds &c. To our well beloved 
Samuel Leghorne^ Peter Wilkins, and Ifaac 
Jones S ffr^eting: t^h^eas, hy a^ D^^ref 
made by the Barons of our Court of Exefui' 
^r (i)j ^t Weftminftcr, itff M^ day of 

in a certain Caufe d^ptnding in 
mr Jaid Courts by, E^ngUpi $iil^3^ beiweetf 
James Willis an Infant, by John Willis his 
Father and next friendy Plainti^^ and ^^vir?kiA 
Willis a^d Willi W WiUis, Pef^ndants^ it 
"Was ordered end decreed^ That^ fc?r. (the dc^? 
^rctal parf of the order) as by the faid order 
0r Decree remaining of record m our faid Court 
fnay moH fully appear: And 'mhereas Phefaii 
Edwai-d Willis <?»</ WiU^W .WUli?/ ^//A^«j:A 

■ '• . ■ 1 • .... 

i8ectf«/^,f, 83,11.. (i).t / 

(1) 'Fhe Form iof the pit ceding Writ#a« comfbrmaMfe to 
that ufbd in Chancy, thb th^efore hiiiiide ligre^abl^ to thftt 
in the Exehe^u^; i6tie 0f each bein^ fiiffitieiie to giv6 the 
reader aii a^qiiite idba of Am refpeQire natures, and the 
difference betij^n them too iminaterial to jciftify the il^fer- 
4ioaof bod^. * 

^SeeafUi,^.jo,n. (1). ^ 
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ddyfarvfid ttnih the /aid Jkcrn^ md a Slib- 
poena^ under the Jed ^ our fmd Courts in or^ 
der for his performing the fever al matters fpe- 
cified in the f aid Decree^ l}ath not yet performed 
the famey but hath negk&ed and refufedfi to 
do I and ftands in amten^t if 4$s and of wr 
/aid Court, jind v^hereas our Writ if Attach^ 
^nent hath ieen avmrded^^ under the fed if ^ur 
/aid Ci^urtj^ agaiiffi them she faid D^endants for 
their faid contempt^ di^^led to the Sheriff of 
BerkfhirCj who hath returned the fame into our 
/aid Courts and cert^ed thereon that he hath ta^ 
ken the bodies of ihsfaid Thfendants^ as by the 
/aid Writ he was commanded: Knowyey t here- 
fore y that we, truftingto ytfur jideRtyy indujlryy 
and cirftenfpeUiony have appointed you our com^ 
miffipners % ^nd by thefe prefents do give unto 
youy or any two of mare of ymyfuUponvery ^c. 
(as in die Sequeftracion to compel Appear- 
ance*), until ihrf the faid T>efendant5 fhall 
have r^eMvely executed and performed the 
/aid Decree y and cleared tMr contempt y and our 

P2 /aid 



* tMtttf p« IP I • 



I 
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faid Court Jball have made further ord^ there^. 
upon. In Witnefiy ^c. 

4 
r 

El.lOT. 



But if the Decree be in rem^ \. c. againft the 
Lands of the Defendant, it is ufual, after fcr- 
vice of the Writ of Execution and Attach- 
ment, for the Court to award an InjunHitm tq 
give the Plaintiff pofieffion^ 



Th^ fonn of this Writ may be thus j 

/ - i * 

Georgb the Third, ^c. To Edward Willis;^ 

William Willis, and ail other ferjon and per- 

Jons what/oeverj, wM are in pojfej^on ofy or 

* 

have^ or claims any right, titky or inter^ 
whatfoeveri of, in, or to, off or any part of the 
fneju/^es, lands, tenements, ^r p^evifes in quef- 
^ion, greeting , whereas it h^th kten^ reprefenf- 
edtotfs, in our Court of Chancery, in a Caufe 
wherein ■■ ,. ' . ' is Plaintiff, and you the faid 

Edward Willis and William Willis are De- 

■ • - ' ■ ■ ■ > 

/endtmtti that by. fhe Decree made in this 

re. 



J 
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I- 

Cauf€% it was orderedy That you thefiid Defen- 
dants fliQuld deliver pojfeffion df the premjes in 
quq^ion^ and all deeds and voritings in your 
cuftody or power relating thereto^ to the '/aid 
Complainants ; that you the Jaid DeftndantSy 
who are in pojjeffion of the meffuages and lands 
in quejiiony werejtrved with a Writ of Exetu^ 
tion of the /aid Decree J and have beeH required 
to deliver pqffejjion of the fame y which you refu/e 
to doy and a Commifjion of Rebellion having i/^ 
/ued againftyouy Gf r. it was ordered that an In- 
JuHffion be awarded agiinfl you the /aid Dtf- 
fetidantSj to e^yoinyou to deliver po/fejjion of the 
/aid me/fuages and lands y io the /aid Complain^ / 
anty pur/uant to the /aid Decree, ff^e therefor e^ ^ 
inconfideration of the premi/eSy do firiStly en-- 
join and command you the /aid Edward Willis 
and William Willisi and both of you y and all 
and every, other per/ons afore/aldy under thi 
penalty of One Thou/and Pounds to ke levied 
Upon youry each and every of your y lands y goods, 
and chattHsy to our u/Cy that you each and every 
of you do deliver the poffiffion of the /aid me/fu^ 

ages. 



ai4 



A TUfiATISB OF 



ages^ lands y andpremi/esy and ef ivery fart and 
parcel thereof to the /aid — 



mmtm 



and hereof fail not at yoftr peril. Witnefs our- 
felf at Weflminffer, the day of 

in th$ ;^th year of our reign. 

Eliot, 



Of 
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Of RElriEwiirc EJficREEs tN EquitV. 

IF, aftcb thfe Entbllmfent of the Decree, any 
hc^ mitter of evidence bt difcovercd, which 
fcould not have, been had, or tifcd, Whcri the 
Decree pzSkd*i br if art apj^jarefit Error of 
Judgment appear bn the face of thfc Decree ^^ 

> 

It may b* re-conBdfcred by means of a. Bill 

QFRBriEW(l), 

But 



* I Fez. 434. ± ib. 576. 3 P. Wms. 371; 

^ I Ch. Ca^ 54. Pnc. Ch. 260. 3 P. ^a*l, 371. 



( 1 ) A Bill of Review canhot be filed wkhout leave of tliia 
Courts ** becaiire the OrHncny being tlie Coutt of the Prince, 
and the laft refort> the Decrees cciiinot Ymt changed ox al^ 
tered without leiaVe;'' For. Rxm. ^851 BUc this applies otalf 
to thofe cafes where the'Bill it fonaded on the difcover)r of 
liew matter ; for when the error in the Decree appears upofi 
the face of it, the leave cf the CowrC is not ne^cflar/. AaA 
tHs leave is neVer granted till the partj has aduailj paid 
obedience to the Decree, as far as he ian do it without pr^u* 
^cing the rights he may feek to eftabliih by cBe Review* 
(unlefs indeed in {omt Jj^cial cafes, where tho Court wiUdif« 
penfe with the immediate performance of the Detree, upon 
the parties entering into fufficient furet/ for its perfbrmaQce 

ementualf;^) 



•r\ 
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But ii;i reviewing a Decree, no fads can be 
entered into which were before in^ iffue, or 
which were known to the parties at the time of 
the former trial * ; for the fame reafpn that no 
wltnefles can be examined in a Caufe after pub- 
lication, that is to lay, an apprehenfion of per- 
jury; and it muft always be either for error 
appearing on the face of the Decree, or upon 
fome new matter, as a Releafe, &c. " for un- 
Icls it were confined to fuch new matter, it might 
be made ufe of as a method for a vexatious per- 
fon to be oppreflive to the other fide, and for 
the Caufc never to be at reft ^/' 

This 



infifHaaUyJ j for 6thcsrwife it wfll be prrfumcd that the ap- 
plicatids is made for the folc purpbfe of delay, to prevent 
which, it is alfo further reijuired, that a certain Aim be flak- 
ed with the Regifter of the Court, to anfwer the expcnce of 
the Bill of Reviews this Aim was formerly lol. but was af- 
«erwar(ts increaied to 20I. and is sow rifen to $ol. See For, 
Rom. 18$. AUb Tot. 42,* i f^iz^ 45.0. z Brow. Par. Ca. 
24. - Rut no BiU of Review will be entertai^d after the De- 
ere^ has been pronounced 20 yeari, tee Amb, 645, unlei^s in 
the cafe of ^Infants, or other perfoas under legal difabilities. 
^Brokff.'Ck. Cm. j^i. 

• V Vez. 454, a iL 576. 

b Per TalS&t, Chan. 3 Peer iPme, 371. 
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This Bill muft recite the former Bill, and 
the proceedmgs which have been had upon it ; 
the former Decree of the Court ; the points in 
which fiich Decree is conceived to be erroneous ; 
and the fads whijch have come to light iince the 
former hearing ; after which the ufual form in 
which it proqceds, is 

For all which Jaid errors and imperfeSfions in the 
/aid Decrecy your Orators have brought this their 
/aid Bill of' Review^ and bumhly conceive they 
Jhould he relieves therein. In tender confidera- 
tion whereof y and for that there are divers other 
errors and imperfeHions in , the /aid Decree and 
proceedings, by reafon whereof thefafne ought to 
be reviewed and reverfed. To the end therefore 
tha^tbefaidDecree, and all the proceedings there- 
upon, may be reviewed and reverfed (1)5 ad- 
ded to^ altered, and amended, and that the /aid 
. . James 

(1) If the Decree have not be«n carried into execution, 
the Bill iijnpl/ prajs aReverfal ; but if the Decree have been 
executed^ the Bill may alfo pray the further Decree of the 
Court to put the party , complaining 01 the former Decree, 
into the iituation in which he would have been if that De- 
cree had not been executed. FUadf Chan. 81. 
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James Willis may anfwer the premifeSy and 
that your Orators may be relieved in all and fin- 
pdar the premifeSy according to equity and good 
confeiencey ^c. May it fleajcy iSc. (to grant 
Subp(ena as in other cafes). 

A. SCAINSBY. 

To a Bill of Review the defendant leldom 
anfwcrs otherwife than by demurrer; " for that 
the faid Decree is free from the errors com- 
plained of." This Demurrer being fet down 
to be argued, the Court proceeds to affirm or 
reverfe the former Decree, and the prevailing . 
party becomes entided to the fum depofited to 
anfwer his cofts ^. 

fr See for. \Kai». r87, 1 8o. 
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Of Appeal to the House of Lords, 



I F either of the parties be fti^ diilatisfied 
wkh the deci£k>n of the Court in which the 
Suit Jbiaa been profecuted, they have yet a 
&rd)^r lefort^ by Appeal to the Houfe of 
Lords (i)j which is nuide by. preferring a 

Petition 



(1) The Houfe of Peers is tlie fapreme Coart of Legiila- 
tore in the kingdom* but it has no original jurifdidion over 
Cattfes (except in caies of impeachment for high mifde- 
meanors), but only an appellate authorit/ -from the Courts 
below> to which it fucceeded of courfe upon the diflbludon 
of the- Aula Regis, ** For aa Ae Barons of Parliament were 
cenmtiiCBt members of that Court*, and the reft of its jurif- 
didfioA was deak out to other tribunals* over which the great 

offioera wfaa Mcompabied dioie Barons were refpe6lirely de- 
; legated to prefide* it fbirowed that the right of receiving ap-* 

peals and fiiperintending all other jurifdiftions ftill remained 

in the refidne of that noble ailembl/ from which every other 

gfeat Court wiis dednred.'' ^ Bloc. Cm. 57. 

The Houfe of I^ords appear to have firS aflerted their 
jurifdiAion of hearing appeals from Chancery towards the lat- 
ter end of Chearki I. Though there is bo wrjuen document 
0f fiach i^pealtiU 1 S jMmee I. there are accuiations preferred 
agaiaft Lord Cfa* BeKon for corruptioa and other mifbehavi- 

our 



\ 
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Petition to that affcmbJy in the foUowing 
form : 



Between James WiUis by John Willis J5w 
Father and next friend^ Compldnanli and 
Edward Willis and William WUKs, exe- 
cutors of the lafi Wm and Teftament of 
Thomas Atkinj, E/q, deceafed^ Defen- 
dants. 

\ 
t 

T^o the Right Honourable the Lords Spiritual 
and Temporal in Parliament affemUedi 

s' 

The 



our in his office. See For. Rom.. 190. and Lords Jmr, 1621. 
This appellate jurifdidtion was long and warmlj controverted 
by the Commons in the latter part of the reign of Charies II. 
Cm. Jour, 1675, " but it being obvious to the reafon of all 
" mankind that where the Courts of Equity became principal 
X tribunals for deciding Caufes of property, a revifion of their 
Decrees, by way of appeal^ became equally iieceflary.« a 
Writ of Error from the judgment of a Court of Law/* 
this difpute is now at reft. 3 Bloc. Com. 454. Show ^ P. C. 

81. 

' • . 'J 

yht appeal is heard on a mere paper petition of .the par- 
ty, without any -Writ from the king, . the .fbuiid«tion of 
which is faid to be that this Hoofe being the great court of 
the king, out of which the Chancery was origmally derived^ 
petition will cohfequently bring the Caufe and Record be-^ 
fore them'. Sec ^^« ^cim. 190. 
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The humble Pttition and Appeal of the /aid D^- 
fendants 



. Sheweth, 

That, ^c. (fctring forth die Defendant'^ 
cafe) That the /aid Complainant jamcs Willis, 
Jbme time in or about Trinity Term, 1785, exhi- 
^ited his bill in the High Court of Chancery 
againft your Petitioners, to be relieved, £s?r^ 
(the Prayer of the Pill). To which Bill 
your faid Petitioners appeared and anfweredi 
and thereby infifted that, ^c. (fuch parts of 
anfwer as the Defendant alledgcd in rebut- 
tial of the charges of Plaintiff's Bill). ' That 
the Plaintiff having replied to the faict rnifwer, 
and your Petitioners having rejained, the faid 
Caufe was at iffue, and divers ^itneffes being 
examined on both fides, the fame came on to be 

: heard befinre « the * Lord Chancellor of Great 

^Britain, the day of 1785, when, 

although your Petitioners by their faid Anfwer, 

. an^ alfo divers JVitneffes by their depofitions, did 

exprefsly 
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exprefsfy fcoear^ 6fr. (the fafts iwom iii rfie 
Anfwcr, and by the Witneflcs, and ojd die 
groimds of which the appeal is made) his 
Zifrd/hip was f leafed to decree^ ^aty iSc. (the 
Decree and fubfequent proceedings, if any, 
before die Maftcr). T!hat your Petkimtens 
ar& advijed that the /aid Decree and fuhjequpit 
orders are erroneous^ and humbly appeal there- 
from to your Lordfbips^ 

« 

Towr Petitioners, thereferel humbly pray 
your Lordfhips to ffranttoyour Petitioners 
your Lordfhips Order of Summem ta the 
Jaid Qmplmnanty to, put in his Jb^wer to 
this your Petitioners ^ppeal^ at Jwh time 
Jcsyour Lordfhips fhallpr^x^ inarJerthat 
your Lordfirips may hear the /aid Cat^ ; 
4$nd that your Lordfhips will pUqfe to 
refoerfe the /aid Decree and /ub/etjuent 
orders in the /aid CaU/e, or grant to your 
Petitioners /uch relief in the premifesy as 
' , $9 your LardfttifSy in your great vnfdam 

jbaU 
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Jhall fe^m meet : and your Petitioners /hall 
ever pray, (^c. 

Edward Willis, 1 ^ „ 

\4ppellants. 

William Willis, J 



A. Stainsbv, 
G. Mad^dqcks 



\Coun/el{i). 



This Petition is lodged with the clerk of 
the Houfc, (with whom the Appellant depo- 
fits 2oL and within eight days enters into a 
recognizance of 200I. to latisfy (ofts to the 
other party, in cafe the Decree be affirmed* ;) 
and being read in the Houfc, the Refjpondent 
is ordered to have a copy of the Appeal, and a 

time 

(1) In order that thcHou&may ikK be trooUed with 
frivolous appeals^ preferred for the purpofe of vexation and 
djclay, it is required that^e Appellant's Petition be ilgnedby 
two counfel of charafler, as a teftimonial of the propriety of 
the Appeal ^ and, by order of the Houfe> 1 697* ^^7 ^^ ^^ 
\st *• thd*e who hare been of counfel in the fame Cade in 
tfae'Coartt below» or fliall ^tend m counfel at the bar of tl^ 
Hoafe^ when the faid Appeal fhall f pme onf p be heard.'* 

^Qrd. aytbjan. 17 10. 
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time is given him, within which he is required 
to put in his anfwer ( i ). 



The Form ^Respondent's Answer. 

The Anfwer of James Wiliis to the Petition and 
Appeal of Edward Willis and WilRam Wil- 
li?, A 

m 

This Refpondentj not confefftng or acknowledging 

■f 

all or any of the matters or things to be triiCy 
as in and by the faid Petition and Appeal 
are mentioned and fet forth * ; for anfwer 
thereunto faithy that he believes it to be 
true that fuch Decree as is complained of 
was made by the Court of Chancery ^ as in 
ike faid Petition and Appeal are mentioned 
^ndfet forth j f?ut as to the dates y fuhftance^ * 

' \ • 

y « » * 

(i) And <^ when an order is made for tke Aefpondent tt»:' 
aiifwer* bj a time limited, and no anfiver is pat in by that 
time, ppon proof mad^ of due fervice of fuch osder, a pcr 
remptory day fliall be appointed for putting in the anfwer, 
XK^ichout any further notice to be given to the Refpondcnt8,'^ 
.prd. 19th Jan. 17 19. 

* Sffa/tte, p. n5> T^' (Of ' 
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and contends thereof, this . Refpondent humbly 
craves leave • to refer thereuntOy when the fame 
fhall be produced y and this refpondent humbly 
conceives y and is advifedy that the faid Decree 
is agreeable to equity and juftice ; andy there- 
forey humbly hopes that the fame, will be affirmed y 
and that the faid Petition and Appeal will be 
difmtffed this moft Honour abie Court with cojis* 

A. Manning. 



The Relpondent's anfwer having come in, a 
day is appointed, of which notice is given ta 
the other party, for hearing the merits of the 
Appeal , The cafe of the Appellant being 
ftated, the Refpondent's Defence made, and 
the evidence entered into on both fides 
(i), in the order it was gone through at the 

Q^ hearing 

■ N 

(i) In Re -hearings and Reviews, new matter, we have 
feen, may be added ; but in an Appeal to die Houfe of 
Lords no new' evidence is on any account admitted—** This 
Court being a diftindl jurifdiftion, which difFers ver/ confi- 
derably from thofe isflances wherein the iame jarifdidion 

revifea 
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heaimg in Court ( i ), thdr Lordfliips ^* oifiEn 
and ADJUDGE the laid Appeal to be difmilfcd^ 
arid the fiecrefc • therein complained of to be 
affirmed" — '^ die faid fiecrce to be . rcrverfed, , 
and the Bill of the laid ftefpondent to be dif- 
miffedj" or pronoXirice fuch other decretal 
order, affirming, reversing, ot varying^ the 
Decree of the Court below, as to their wifdom 

feems 

revifes and correds it^ own SL&i*** And it is a^ practice un- 
known, to our Law (thoagh conftantly followed in the Spiri*- 
tual Courts) when a fuperior Court is reviewing the fen- 
t^Rce of an inferior^ to«x2tminc the jufttce of the fyrmtr De- 
cree by evidence that was never produced below. 3 Biac* 
Com, 5 j. 

( I ) The form of proceeding at the hearing of an Appeal 
is prefcribed by the Houfe to be that ** one of the counfet 
fdr the appellant flitfU dpen the Catafej then thd evidenc^f 
oil their fide ihall be read ; which done, the other coinffel 
for the Appellants may make obfervations on the irvidence ; 
then one of the counfel for the Refpondents fhall be heard> 
and ike evidence on their fide read, after which the other 
counfel for the Refpondents fiiaU be heard, and one counfel 
ouly for the Appellants reply.** Ord. 2 Mar. 1727. And 
^in^ld copies of the refpe^iive cafes of the Appellant and 
RefponM^t are ufuaHy delivered to the Lords, previous to 
the daj atoointed for the Hearing. And, by Ordv, 19 Jp* 
%6^i, they are to be figned by the connf^ retained in the 

9*ufe, ' 
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flay 



ibeitis equitable.«-«Ahd this order being absolute ] 
and irrevocal:|lej puts a final period tO our Suit ' 
IN EqyiTV^ 



. Caufc^ of which only two kre allowed on each fide in the 
Houfe of Lords ; though any number may be en{a{edin the 
Courts below; 



» 
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how revived - - ijj 

Account,—- Why matter) of Account cognizable in 

Courts of Bqutty - 1 8> n. ^ 20 

Ace I B E N T 8,«-^When cognisable in Equity - 20 
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ADDRESS TO THE PROFESSION. 

THE Author of the preceding Volume, hav- 
ing nearly completed A Syftematical Arrai^c- 
ment of Cases, Rules, ajid Orders, relative 
to the Jurisdiction andpRACTicE of theEojLJi- 
TY Sides of the Courts of Chancery and Ex- 
chequer, which he purpofes offering to the Pub-; 
lie at the Commencement of next Michaelmas 
Term, he embraces this opportunity of foliciting 
the Communication of fuch MSS. Notes, as die 
Profeffion may be obligingly inclined to favour 
him with, for the purpofe of rendering the Col- 
leftion as complete as poffiblc, 'J^^ty will be re- 
ceived as peculiar obligations, and folely ap- 
propriated to the ufe for which they were com- 
municated. 
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